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PROCEEDI NGS
8:30 a.m

JUDGE BAKER: Pl ease cone to order. M nane is
Judge Baker, and | have been assigned to conduct this
heari ng.

It is a public hearing in which interested
persons may participate. It relates to proposed
amendnents to a tentative marketing agreenent and order
and has a docket nunber before the secretary of
Agriculture. It's AO 14- A70-DA dash 0201

In order to assistant the participants, | wll
review sonme of the procedural matters applicable to
hearings of this type.

They are public hearings, and all persons have
the right to present relevant and material evidence. They
are not adversarial in nature. Nevertheless, judicial
decorumis antici pated.

We have a court reporter who is contractually
obligated to stenographically record these hearings. He
is to assure that all exhibits are properly nunbered and
stanped. Therefore, if you have exhibits to be offered,
pl ease allow himsufficient time to do so. As set forth
in the notice of hearing, four copies of exhibits are

required for the official record.
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The governnment does not furnish copies of the
transcript for distribution. |If you wish a personal copy
of the transcript, it is suggested that you make
arrangenents with the court reporter at the earliest
possible tinme. However, the transcript and all exhibits
wi Il be available for exam nation and copying in the
Office of the Hearing Clerk, United States Departnent of
Agricul ture, South Building, Washi ngton, D.C.

| shall now ask representatives of the
governnment. W1 Il copies be avail able el sewhere for
exam nati on?

MR. STEVENS: Your Honor, in the back of the
roomthere are copies of the various docunents --

JUDGE BAKER: Yes. | was speaking of the
transcript of the entire proceeding.

MR. STEVENS: Okay.

MR. TOSI: Yes. Good norning, Your Honor.
What we' ve been doing recently and at | east for the |ast
si x or seven hearings that we've done, once we've received
the transcript, we post it on the Internet so that it --
it's available to everyone. And we -- and we've been
usi ng the date of when we post the transcript on the
Internet to trigger the deadlines for the subm ssion of

corrections to the record and deadlines for filing briefs.
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JUDGE BAKER: Okay. That's a good innovation.
I"'mglad to know it. Thank you.

MR. TOSI: Thank you, Your Honor.

JUDGE BAKER: So everyone can | ook at the
| nt er net .

Anmong the nore inportant procedural matters
which | shall request that you followis that each tine
you rise to speak, please state your nane, address, and
representation, if any. |If you forget to do this, | shal
find it necessary to interrupt you and request that you do
Sso.

Wth respect to procedural matters, | shall be
glad to answer them at any tine.

The hearing sessions will run from8:30 in the
norning to approximately 5- or 6:00 in the evening. W
shall have a 15-m nute break in m d-norning, an hour for
lunch, and a 15-m nute break in the afternoon.

This public hearing is to consider changes in
t he Northeast Federal M Ik Marketing Order. Proposals
will include establishing narketw de service paynents to
of fset the costs of balancing the market's cl ass one
needs; establishing year-round shipping standards for
supply plant pool qualification; establishing a standard

that at |east two days' m |k production of a dairy farner
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be physically received at the pool plant before the

bal ance of production is eligible for diversion;
establishing limts on the anount of mlk that a pool

pl ant may divert; elimnating the split plant feature for
pool supply plants; and maki ng m nor changes to reporting
and paynent dates.

After the initial notice of hearing was
publ i shed, the United States Departnment of Agriculture
announced a supplenent to the notice of public hearing
whereby there will be considered an additional proposal
whi ch seeks to anend the unit pooling provision by
speci fying that a secondary unit pool ed plant nust be
| ocated within the marketing area and process at |east 60
percent of total producer mlk receipt as class one or
class two products.

Details of these proposals are set forth in the
notice of hearing published in the "Federal Register" on
Thur sday, August 1, 2002, Volune 67, Number 148,
conmenci ng at page 49887. And with respect to that
suppl enmental notice, that is published in the "Federa
Regi ster,"” Volume 67, Number 159, Friday, August 16, 2002,
conmenci ng at page 53522.

Copi es of these "Federal Register"s which

contain the notice of hearing and the proposals to be
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considered in detail are available in the back of the

room | would suggest that you obtain a copy so that you
will be better able to follow the proceedings of this
heari ng.

Proposal s nunmbered one through three were
submtted by the New York Dairy Foods, Inc. Proposal 4
was nmade by the marketing adm nistrator; the New York
Dai ry Foods, Inc.; and Associ ation of Dairy Cooperatives
in the Northeast. Proposals 5, 6, and 7 were made by
Friendship Dairies. Proposal 12 was made by the Northeast
Mar keti ng Adm nistrator. Proposal 13 was nmade by Dairy
Prograns, Agricultural Marketing Service, United States
Departnment of Agriculture. And Proposal 14 was nade by
the New York State Dairy Foods, Inc.

Copi es of these "Federal Register"s have all
been marked as Exhibit 1 for identification. They are
adm tted and received into evidence as Exhibit 1 and 1-A.

(The docunents referred to
were marked for identification
as Exhibits 1 and 1-A and were
received in evidence.)

JUDGE BAKER: I n addition to the "Federal
Regi ster"s setting forth the notice of hearing, there has

al so been made available to nme certain other data,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

10
including a certificate relative to officials notified.
These certificates are dated August 1 and August 16, 2002,
bot h of which have been signed by Joyce M MPherson,
docket clerk. Said certificates reflect notification to
t he governors of a nunmber of states. These certificates
are identified and admtted into evidence as Exhibit 2 and
2- A

(The docunents referred to
were marked for identification
as Exhibits 2 and 2-A and were
received in evidence.)

JUDGE BAKER: At this public hearing, all those

who wish to testify and give relevant and perti nent

information will be permtted to do so.
At the conclusion of the hearing, | wll
certify the record. | have had no part in the formul ation

of the proposals, nor do | participate in the corporation
of the disposition of these proposals after | have
certified the record.

As previously nmentioned, this is a public
hearing that will consider proposals that woul d anend
certain pooling and rel ated provisions of the Northeast
Order. These proposals previously referenced include

est abl i shing marketw de service paynents to offset the
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11
cost of balancing the market's class one needs and
nodi fyi ng the pooling standards of the order.

Pool i ng proposals include establishing year-
round shi ppi ng standards for supply plant pool
qual i fication; adding a touch-base provision that woul d
establish a standard that at |east two days' mlKk
production of a dairy farmer be physically received at a
pool plant in order to be eligible for a diversion;
establishing limts on the ampunt of mlk that a pool
pl ant may divert; elimnating the split fund provision;
and revising certain reporting and paynment provisions.

This adm ni strative action is governed by the
provi si ons of Section 556 and 557 of Title V of the United
States Code and therefore is excluded fromthe
requi renments of Executive Order 12866.

The hearing is called pursuant to the
provi sions of the Agricultural Marketing Agreenent Act of
1937, as anended, and the applicable rules of practice and
procedure governing the formul ati on of marketing
agreenments and marketing orders.

The purpose of the hearing is to receive
evidence with respect to the econom ¢ and marketi ng
condition which relate to the proposed anendnents as set

forth in the notice of hearing and any appropriate

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

12
nodi fications thereof to the tentative marketing
agreenents or the order

As previously nmentioned, also there will be
t aken evidence to determ ne whet her emergency marketing
condi tions exist that would warrant om ssion of a
recommended deci sion under the rules of practice and
procedure. Actions under the Federal M|k Order Program
are subject to the Regulatory Flexibility Act. This act
seeks to ensure that within the statutory authority of a
program the regulatory and informational requirenents are
tailored to the size and nature of small business.

For the purpose of the act, a dairy farnmer or,
nore correctly, a dairy farmis a small business if it has
an annual gross revenue of |ess than $750,000. And a
dairy products manufacturer is a small business if it has
fewer than 500 enpl oyees.

Most parties subject to a m |k order are
considered as a small business. Accordingly, interested
parties are invited to present evidence on the probable
regul atory and informational inpact of these hearings on
smal | busi nesses. Also, parties may suggest nodifications
of these proposals for the purpose of tailoring their
applicability to small businesses.

The amendnents to the rules proposed herein
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13
have been reviewed under Executive Order 12988, Civil
Justice Reform They are not intended to have a
retroactive effect. |If adopted, proposed anmendnents woul d
not preenpt any state or |ocal |aws, regulations, or
policies unless they present an irreconcil able conflict
with this rule.

W tnesses give their testinony upon oath or
affirmati on, after which they are subject to cross
exam nation. Any evidence which is immterial,
irrelevant, or unduly repetitious will be ruled out of
order if it is not of the sort on which responsible
persons are accustonmed to rely.

After conclusion of the hearing and at a date
to be announced, all interested parties have the
opportunity to submt briefs which may include proposed
findings of fact based upon the record made here, proposed
concl usi ons, and a proposed order. Such briefs my be
filed by persons whether or not they have been in
att endance at the hearing.

Al so, a date to be announced prior to the cl ose
of the hearing is that interested parties my suggest
proposed corrections to the transcript. These should be
submtted in four copies to the O fice of the Hearing

Clerk, United States Departnent of Agriculture.
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| f anyone objects to the adm ssion or rejection
of any evidence or to any other ruling by me at the
hearing, he shall state briefly the grounds thereof and an
automatic exception will follow. Only objections nmade
before the judge may be relied upon subsequently in the
pr oceedi ng.

| shall now ask for appearances by the parties,
and | will go around the roomto do that.

Now, as to who appears on behal f of the Agency.

MR. STEVENS: Your Honor, my nanme is Garrett B.
Stevens. I'mwth the Ofice of General Counsel with the
U.S. Departnent of Agriculture.

Acconpanyi ng me here today is Sharl ene Deskins,
who is also with the Ofice of CGeneral Counsel.

JUDGE BAKER: Thank you.

MR. TOSI: Thank you, Your Honor. M nane is
G no Tosi, T-O-S-1. I'mwth the Agricultural Marketing
Service, Dairy Programs, USD -- excuse ne, Order
Formul ati on Branch of USDA. And |I'm acconpani ed by three
col | eagues.

JUDGE BAKER: Thank you, M. Tosi.

MR. ROAER: Your Honor, |'m Jack Rower, R-O-WE
-- EER And I'mwith Dairy Prograns al so.

JUDGE BAKER: Thank you, M. Rower.
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MR. RI CHMOND: Good norni ng, Your Honor. Bi |
Ri chmrond, R-I-CH MO N-D, USDA Dairy Prograns al so.

JUDGE BAKER: Thank you, M. Richnond.

MS. FEUI LLET: Good -- good nmorning. M nane
is Erin Feuillet, F as in Frank-E-U-I-L-L-E-T. ["mw th
Dai ry Prograns.

JUDGE BAKER: Thank you very nmuch. Does that
concl ude those who are appearing on behalf of the
Depart nent ?

(No response)

JUDGE BAKER: It apparently does. Are there
any representatives here fromlocal, state, county
governnments who wi sh to enter their appearance?

(No response)

JUDGE BAKER: Let the record reflect that there
i'S no response.

| shall now go around the room for appearances
by others, and 1'lIl take the desk i mmediately behind M.
St evens.

MR. ENGLISH: M nanme is Charles English. [|I'm
with the law firmof Thelen Reid and Priest, 701
Pennsyl vani a Avenue, Northwest, Suite Hundred -- 800,
Washi ngton, D.C., 20004. |I'mrepresenting New York State

Dai ry Foods, Inc. for this proceeding.
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Wth ne representing the conpany also are Wendy
Levine from Thelen Reid and Priest, and then as
consul tants Dave Arms and Carl Conover.

And then there will be individual conpany
representatives: Bill Fitchett, JimBuelow, and Rich
MIIler

JUDGE BAKER: Thank you very much, M. English
And t hese other individuals whom you nentioned will always
identify thensel ves when they get up --

MR. ENGLI SH: O course, Your Honor. Yes.

JUDGE BAKER: Thank you.

MR. ENGLISH: | wll probably be doing the
primary speaking fromthe m crophone here. Ohers will be
speaking fromthe w tness stand.

JUDGE BAKER: Very well. Thank you, M.

Engl i sh.

M . Rosenbaunf

MR. ROSENBAUM Yes. Steven -- Steven
Rosenbaum with the law firm of Covington and Burling, 1201
Pennsyl vani a Avenue, Northwest, in Washington, D.C. | am
representing the International Dairy Foods Associ ati on.
And with ne is Dr. Robert Yonkers of the association.

JUDGE BAKER: Thank you very much. 1Is there

anyone else in this tier who wishes to enter his
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17
appear ance?

(No response)

JUDGE BAKER: |s there anyone in the back of
t he room over here?

(No response)

JUDGE BAKER: Let the record reflect that there
is no response. We shall now start on the |left-hand side
of the room

Yes, M. Beshore?

MR. BESHORE: Good norning, Your Honor. Marvin
Beshore, B-E-S-H O R-E, an attorney. M office is 130
State Street in Harrisburg, Pennsylvania. |'m here
representing the Association of Dairy Cooperatives in the
Nort heast, which consists of eight cooperatives:

AgraMark, Inc.; Dairy Farmers of Anmerica, Inc.; Dairy
League Cooperative, Inc.; Land O Lakes, Inc.; Maryland
Virginia M1k Producers Cooperative Association, Inc.;
Cat ka Cooperative, Inc.; St. Al bans Cooperative Creanery,
I nc.; and Upstate Farns Cooperative, Inc.

We are the proponents of several proposals in

the hearing and we will have a number of witnesses who
we'll identify at -- at the time. And we'll also be
calling Dr. Charles Ling fromthe Departnent as a -- as a
Wi t ness.
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JUDGE BAKER: Very well. Thank you, M.

Beshor e.

s there anyone el se who wishes to enter his
appearance? M. Vetne?

MR. VETNE: Good norning. M nanme is John
Vetne, V as in Victor-E-T-N-E. |I'man attorney. M
offices are at 15 Powow Street in Anesbury, Massachusetts.
|"mentering an appearance on behal f of Friendship
Dai ri es.

Wth ne is Warren Shanback of Friendship
Dai ri es.

JUDGE BAKER: Thank you, M. Vetne.

| s there anyone behind you who would like to
enter his appearance?

(No response)

JUDGE BAKER: Let the record reflect that
there's no response. As time goes by, if anyone wi shes to
enter his appearance, please |let me know.

| have previously indicated data which | have
prelimnarily to this matter, nanmely the notice of hearing
and certificate of officials notified. | understand that
there is usually additional data in the form of
notification to the newspapers and interested parties. |If

anyone has that, would they produce it now, please?
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MR. STEVENS: Yes, Your Honor. W have -- we
have press rel eases for each of the notice of hearings --

JUDGE BAKER: Thank you.

MR. STEVENS: -- a copy of those and copies to
the reporter.

JUDGE BAKER: Thank you.

MR. STEVENS: We have -- we have identified
-- (inaudible) -- certificates for officials --

JUDGE BAKER:  Yes.

MR. STEVENS: -- make sure we get them all

JUDGE BAKER: Very wel | .

(Pause)

MR. STEVENS: Your Honor, there's one
addi ti onal docunment, which is the determ nation of nmailing
of the notice of hearing to interested parties signed by

the market adm ni strator which we would |i ke entered. And

| have -- | have sufficient copies of that.
JUDGE BAKER: Very well. Wuld you give ne a
copy and the reporter a copy and we'll get themidentified

and enter ed.
MR. STEVENS: Okay. So you need the notices.
(Pause)
JUDGE BAKER: Very well. Thank you.

(Pause)
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JUDGE BAKER: What has been handed to ne are
certificates relative to the announcenent of a hearing to
amend the Northeast Marketing Order, an AMS news rel ease
and a supplenmental one. The first one is dated July 30,
2002. The supplenental one is dated August 15, 2002.
They are identified and entered into evidence as Exhibit 3
and 3-A

(The docunents referred to
were marked for identification
as Exhibits 3 and 3-A and were
received in evidence.)

JUDGE BAKER: Also handed to me is a document
executed by Eric Rasnussen, market adm nistrator, dated
Septenber 5, 2002, relative to -- to determ nation
pertaining to the mailing of notice to interested parties.

(The docunent referred to was
mar ked for identification as
Exhibit 4 and was received in
evi dence.)

JUDGE BAKER: Very well. Thank you. Before we
start with the consideration of the proposals, M.
Beshore, am | correct that you will proceed with Proposa
1 in that order?

MR. BESHORE: Your Honor, Proposal 1 is -- is
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not -- is not our proposal.

JUDGE BAKER:
that's true.

MR. BESHORE:

JUDGE BAKER:

MR. BESHORE:
for -- for the order of

JUDGE BAKER

MR. BESHORE:
proposal s,
And it is the proposal
gr eat est
di scussi on.
sense to take that
everyone's fresh and --
the subject matter well
proceed with the other

of which -- a nunmber of

vari ous groupi ngs.

is a proposa

We woul d suggest that

pr oposal

They all

21
We do --
Not your proposal. That's --
We do have a suggestion --
l'"msorry. Yes.
I'd Iike --

-- that i ke to make

pr oceedi ng.
Al right.
Proposal 7, which is one of our

for marketw de service paynents.

which is going to involve the

number of w tnesses and the nost conplex data and

it would make a | ot of
first at the hearing while
and able to delve -- delve into

And when that's conpl et ed,
- with the other proposals, sone
whi ch go together and -- in

generally relate to either

adm ni strative provisions of the order or to pooling

provi si ons of the order.

|"ve spoken with a nunber of the other -- other
participants with respect to this suggestion. WE don't
have unani nobus agreenment but there's -- there's sone
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consensus at |east that this may -- may be a good way to
proceed. And we'd |like to suggest that to Your Honor.

JUDGE BAKER: Very well. Yes? Yes, M. Vetne?

MR. VETNE: Yes. John Vetne for Friendship
Dai ry. Speaking as the non -- non-unaninous party to whom
Marvin had sonme contact, | -- | agree that nmarketw de
service issues should be considered in one segnent of the
hearing and that pooling issues should be considered in
anot her.

| also think it doesn't make a | ot of sense to
i sol ate individual pooling proposals. They're al
interrelated and | -- and they should be heard in -- in
one segnent, not necessarily any particul ar order but as
is convenient for the w tnesses.

However, my suggestion was to put marketw de

services at the end when everybody is tired and -- and do
pool i ng when everybody's fresh. 1In -- in part because ny
client has -- has a conflict at the end of the week and --
as dol. Mne can be rearranged with sone difficulty.

But as a fall back, we think -- Marvin
suggested this -- to -- to accomodate my schedul e as wel |
as Warren Shanback's, if -- if marketw de services goes

first, then we would settle with having Warren goes

towards the begi nning of the pooling parade of w tnesses
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early on Thursday or |ate Wednesday, whenever it cones.

JUDGE BAKER: Very well. Yes, M. Rosenbaunf

MR. ROSENBAUM  Your Honor, we -- we do not
oppose M. Beshore's suggestion that marketw de service
paynments go first. However, there may be sone w tnesses
who want to testify about Proposal 7 who aren't -- don't
live in the area and won't be here today and possibly not
even tonorrow. And so | would think it only fair that if
soneone shows up on Thursday, for exanple, nmorning to
testify on Proposal Nunmber 7 that they be permtted to do
so.

| don't think M. Beshore objects to that, but
| -- I want that -- | think that should be part of the
under st andi ng.

Qur principal witness is here and we woul d go
forward at the appropriate time ourselves. But there are
i ndi vi dual menbers of the association who are not --
not here at this tine.

JUDGE BAKER: Very well. Thank you, M.
Rosenbaum

MR. ENGLI SH: Charles English for New York
State Dairy Foods, who has Proposals 1, 2, and 3. And we
are certainly prepared to put those proposals after seven.

Again, | think M. Rosenbaunmis point is -- is well taken.
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There may be sone witnesses. | would expect themnot to
be the nost significant witnesses in terns of the tinme and
conplexity of their testinmony. They're going to be really
significant in that their interests are -- are
dramatical ly affected.

But | would think that in terns of the
significant conplex witnesses for Proposal 7, | think nost
of those are already in the room If not -- | think -- |
think they are.

And then | certainly amprepared with the
caveat that at some point sonme of the -- the witnesses on
Proposal 7 are businessnmen who may have very, very - -
statenments on the pooling issues or reporting issues and
they m ght make those all at the sane tinme. Again, they
are not the consultant econom st witnesses and |I'm sure
that -- that that can be accommpdat ed.

But | -- 1| think that it makes a | ot of sense
as the proponents of Proposals 1, 2, and 3 to put those
and group those as M. Beshore has suggested. There's
adm ni strative proposals, there's pooling proposals, and
to have those come after Proposal 7 with the caveat that
M . Shanback has a conflict and can't stay 'til Friday but
we find a way of -- of accommdati ng hi m

JUDGE BAKER: Very well. Thank you, M.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

25
Engl i sh.

As nmost of you know, it's nmy goal, but everyone
who wi shes to testify in these proceedi ngs can do so.

Obvi ously, there are conflicts in schedules which everyone
has. This hearing was noticed, | believe, about August
the 1st. And hopefully everyone has rearranged his
schedul e so that he can participate init.

And certainly, M. Rosenbaum anyone who shows
up and wants to testify with respect to Proposal 7 can do
so.

We are now ready to -- we will proceed on
Proposal 7 after we ascertain if the Governnent has any
general data they wish to offer at this tine.

MR. STEVENS: M ght | say in regards to the
scheduling, | just would like to the record to reflect
that, certainly, as far as the Departnent is concerned,
and | -- | think |I speak for the group also, that if there
are dairy farners who are here and want to testify that
t hey shoul d be accommpdated with regard to their schedul e
as best as can be done. And any requests that the -- that
the -- that that be taken into account.

JUDGE BAKER: We -- we -- we shall do so, M.

St evens, and there has never been a tinme when any w tness

who wanted to testify has not been permtted to testify in
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any hearing in which I presided. That shall continue to
be the rule.

MR. STEVENS: Thank you, Your Honor.

JUDGE BAKER: You're welconme. Now, does AMS
have any general data which it wi shes to offer?

MR. STEVENS: Yes, we do, Your Honor.

JUDGE BAKER: Do you want to proceed?

MR. STEVENS: We'd |like to call Peter
Fredericks to the stand.

JUDGE BAKER: Very well. Sir, would you step
forward?
Wher eupon,

PETER FREDERI CKS

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:

JUDGE BAKER: Would you be seated, please?
Pl ease spell your name for the court reporter?

THE W TNESS: Peter Fredericks, F-R-E-D-E-R-I-
C-K-S.

DI RECT EXAM NATI ON
BY MR. STEVENS:
Q M . Fredericks, by whom are you enpl oyed?
A | "' m enpl oyed by the Northeast Market

Adm nistrator's O fice, Federal Order Nunber One.
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Q Coul d you give us a brief description of your

duti es?
A " man assistant to the market adm ni strator at
the office. |I'"mresponsible for the -- the preparation of

the statistical reports and market information reports
that are -- that are released by the Northeast Market
Adm nistrator's O fice.

Q How | ong have you been enpl oyed by the market
adm ni strator?

A |" ve been enpl oyed by the Northeast Market
Adm nistrator's Ofice since its inception in January of
2000, and prior to that, to one of the predecessor orders,
the former New York-New Jersey Order, in June of 1993.

Q And -- and what was your enploynent prior to
that time?

A Prior to that tine | spent sonme tinme working
for a supermarket firmin upstate New York. And prior to
that 1| was -- worked for the New York State Senate in the
state of New York.

Q Al right. In your capacity in the market
adm nistrator's office, were you contacted -- or did you
prepare certain docunments for this hearing?

A Yes, | did.

Q And did you bring themw th you today?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

28
A Yes, | did.
Q Are they avail able at the back of the room for
the participants to use?

A Yes, they are.

Q Coul d you -- could you just describe generally
for us a docunent that you -- the docunent that you have
br ought ?

A The docunent is entitled, "The Conpil ation of
Statistical Material and Requested Data." There is an
appendi x -- index inside the first cover.

The first part of it is general statistical
information. That is released by our office on a regular
basis. And the second part of it is a series of special
data requests from-- fromthree different entities that
requested data for us.

MR. STEVENS: Your Honor, | would like this
mar ked for identification. | believe it's Exhibit 5, is
it?

JUDGE BAKER: That's correct, M. Stevens. It
shall be so marked.

(The docunment referred to was
mar ked for identification as
Exhi bit 5.)

BY MR. STEVENS:
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Q Now, in the -- in the preparation of this
docunment, did you al so prepare an errata sheet or a sheet
of corrections?

A Yes, | did. And the -- that is also entitled,
"Corrections to Conpilation of Statistical -- Mterial and
Requested Data.” |It's a one-page sheet that is also on
t he back table.

MR. STEVENS: Your Honor, could I have that
mar ked for identification as 5-A maybe? O whatever -

- whatever nunber you would like to --

JUDGE BAKER: Very well. That's the errata
sheet ?
MR. STEVENS: It is. And it's --
JUDGE BAKER: Very well. That shall be marked
as 5-A
(The docunent referred to was
mar ked for identification as
Exhi bit 5-A.)
BY MR. STEVENS:
Q Now, in order to assist the parties, would you
-- would you just -- | think -- |I'm assunm ng that the

parties who are interested have copies of this. And if
you could go quickly through the errata sheet, | think

t hat woul d hel p people to understand what the -- what the
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-- what changes have been made to the docunent before we
testify concerning it.
A Ckay. The first correction, on pages one, two,
and three, there's a --
Q Let me interrupt you just -- do you have an
extra copy of that -- of the errata sheet? Okay. Just

give us a mnute to get copies of it --

A [''m sorry.
Q -- if you will.
(Pause)

BY MR. STEVENS:
Q Al right. Could you go through the
corrections?
A Okay. Number one, on pages one, two, and
three, there's a -- a mssing footnote that references to
a category called "OQther States" which indicates the
states that are included in that category, the states of
Col orado, |daho, Kentucky, M chigan, M nnesota, Nevada,
North Carolina, Rhode I|Island, South Carolina, Tennessee,
Utah, Wsconsin, and West Virginia. Wre states that were
included in that category sone tinme during the period of
January 2000 t hrough July 2002.
On page -- nunber two, page 22, the tables
called "July 2002 Pool Handler Listing." MNanara --
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McNamara, Patrick doing business as McNamara's Dairy.
Qualified plant status should be a producer handl er, not
exenpt distributing plant as it is reported on the
docunent .

On page 22 of the July 2002 approved handl er
listing, Perrydale Farm s qualified status should be
exenpt distributing plant, not a producer handl er as
listed on the docunent.

On page 22, July 2002 pool handler |isting,

Mor ni ngstar Foods plant in Gustine, California should be
renmoved fromthis list.

Number five, on page 31 of the July 2002 pool
handl er map, Map Number 90 on the map showed a pool --
shoul d be a pool distributing plant synmbol, not a
partially regulated distributing plant synmbol.

Nurmber six, on page 33 of the July 2002 pool
handl er map i ndex, -- Oakhurst Dairy's qualified status
shoul d be pool distributing plant, not a PR, partially
regul at ed, plant.

On page 33, July 2002, pool handler map index,
Land O Lakes 9(c) cooperative, plant |ocation should be
Carlisle, Pennsylvania.

On page 34 of the July 2002 pool handler nmap

i ndex, Stearns Dairy doi ng business as Mountain Dairy
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shoul d be spelled "Stearns,” S-T-E-A-R-N-S.

Number nine, on Appendi x 2-A, pages 49, 50, and
51, the footnote should be, "Bulk m |k includes bul k whole
m |k, bulk nonfat mlk, bulk raw m |k, bulk cream bulk
ski m condensed, and bul k concentrated m | k."

Number 10, Appendi x 2-B on page 52, bulk mlk
i ncl udes bul k whole m |k, bulk nonfat m Ik, bulk raw mlk,
bul k cream and bul k ski m condensed.

Nurmber 11, Appendi x 2-C on page 53, bulk m |k
i ncl udes bul k whole m |k, bulk nonfat m Ik, bulk raw mlk,
bul k cream and bul k ski m condensed.

And number 12, Appendix 9, page 80, the title
of the table is changed to, "Diversions from Nort heast
Order Handlers to Other Order Pool Plants and Diversions
from Other Orders to Northeast Order Pool Plants.”

Nurmber 13, Appendi x 10 on page 81, the
corrected spelling of St. Al bans Cooperative Creanery.
"Cooperative is spelled incorrectly.”

And the | ast one, Appendix 14 on page 85, the
pound synmbol at the "Total Whole M|k Powder and O her
Order” colum is a typographic error and does not apply to
anyt hing on that table.

Q Now, on that last item would you |like to put

an errata sheet on it for the errata sheet?
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A Number 10 shoul d be Nunber 14.

Q Al right. Let's -- let's go through the
docurment, if you will. There is a table of contents, but
|"d |like you to start at page 1. Describe what that
docunent is?

A Page one is a table that shows the proceeds of
producer mlk by state for the period of 2000 to 2002,
July 2002. Okay. It breaks out the different states that
have producers in the order and the vol une of producer
mlk fromeach of those states.

Q Okay. Show us how it works for a particul ar
year and nonth. | see that it -- it has colums for the
states, it has a vertical colum with the nonths, and a
total --

A Ckay.

Q -- which represents years, | believe. Years
starting with 2000 and going to 2002.

A "Il start with the top series of nunbers.
January 2000 for the state of Connecticut, go across to
the right. January 2000 of the Connecticut, there's four
-- there is producer receipts fromthe -- from Connecti cut
producers was 41, 854,412 pounds for the January 2000.
January 2001, the receipts for Connecticut were

38, 883,834. For 2002, January 2002 for Connecticut,
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37, 845, 823.

St ate of Del aware, January 2000, receipts --
producer recei pts were 15,293,605. January 2001 for the
state of Del aware, producer receipts 11, 384, 587. January
2002 for Del aware producer receipts, 14,402,720.

Q Ckay. So --
A Et cetera.
Q -- so -- and the other columms are simlar for

the other states?

A That's correct.

Q And you have total ed each year?

A Tot al ed each year and the bottom correct.

Q And what's the significance of the footnotes?
A The footnote -- two notes. One, this is a --

this is dated as reported of handlers at the tine of the
pools. And the second footnote is made -- nentioned as
restricted data. Restricted data neans that if there are
| ess than three handlers or plants reporting producer
information in this particular state, we do not revea
that for purposes of confidentiality. That data would be
then lunped into the "Other States" category, conbined.

Q So the -- confidentiality is that with -- with
| ess than three reported it, they would know what the

ot hers' nunmbers were? They could figure that out?
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A They coul d determ ne that perhaps, correct.
Q Al right. Could you go to page two, please,
and descri be what that docunent is?
A Page two reports the nunber of producers by
state, again for the period of 2000 -- 2000 to July of
2002. The nunber of pool producers from each of the

respecti ve states.

Q And reading across, it lists the states. And
reading down, it reads -- it reads the nonths for these
years?

A That's correct.

Q What's the significance of the footnote?

Foot notes, | shoul d say.
A Footnotes are the same as they were on the

first table. That is that information as reported at tinme
of the calculation of nonthly price, pool time. And the
second one is that there's restricted data for -- for
states if there's less than three handlers, three plants
whi ch are |unmped together in the "Other States" category.

Q So why don't you -- could you just read across
the top line for Connecticut and maybe Del aware just to
descri be how it works?

A I n January 2000, 229 producers fromthe state

of Connecticut. In January 2001, there are 209 producers
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fromthe state of Connecticut pooled on the order. 1In
January of 2002, there are 195 producers fromthe state of
Connecti cut.

January 2000 fromthe state of Delaware, 107
producers. January 2001 fromthe state of Del aware, 85
producers. January 2002, 90 producers in the state of
Del awar e.

Q Al right. And the -- and the rest of the
docunment reflects that for the other states for the period
of time enunerated there?

A That is correct.

Q Let's go to page three. MWhat's represented
t here?

A It's a table entitled the "Daily Average Qut put
of Producer M|k per Farm by State for the period of
January 2000 to July 2002." 1'Il tell you howit's
cal cul at ed.

Q All right.

A The -- this nunber is calculated by taking the
-- the information from Table 1, the total volume for the
state of Connecticut, dividing it by the information in
Table 2 for this respective nmonth --

Q All right.

A -- of nunber of farns, divided by the nunber of
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days in the nonth. So for January of 2000, state of
Connecticut, the daily average output per farmfoll ow ng
t hat net hod was 5896 pounds of m | k. For January 2001,
state of Connecticut's daily average output per farm was
6002 pounds. January 2002, Connecticut, 6261 pounds.

Q Okay. And the -- and the other states are

represented for the nonths enunerated?

A That's correct.
Q And what's the significance of the footnotes?
A The sanme as the prior two tables. That is,

i nformati on based on report at pool time and restricted
data, that is |less than three handlers or plants, included
in the "Other States" category for averagi ng purposes.

Q | direct your attention to page four. \What
-- what's represented there?

A Page four, entitled "Producer Prices and
Producer Production Sunmary for the Period of January 2000
t hrough July 2002." There are several different col unns
of data here, and I'll start with themon the |left and go
t hrough t hem

The first colum is the "Statistical Uniform

Price Announced at the Suffol k County, Massachusetts,
Boston, Zone in the Northeast Order."

The second colum -- January 2000, for
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i nstance, that nunber was $12. 35.

The second col um, "Producer Price
Differential,” is the producer price differentia
applicable in the Suffol k County Massachusetts zone. For
January 2000, that nunber, for exanple, was $2.30.

The next three columms, "Butter Fat Price,”
"Producer Protein Price," and "Other Solids Price," refer
to the prices that farmers, producers would have received
for their conmponents of butter fat, protein, and other
solids during that point in tine. So for exanple, in
January of 2000, the producer butter fat price was 0.9366
cents per pound, dollars per pound. Protein price was
2.1677 dollars per pound. And the other solids price is
0. 0503 dol I ars per pound.

The next columm, the "Nunber of Producers --
The Number of Producers Pooled on the Order” during that
nonth and tinme. The first nunber there, 18,009, indicates
for January of 2000 there were 18,009 producers pool ed on

the order that nonth.

The follow ng -- next colum, "Average Daily
Delivery," is the average daily delivery of -- of al
those farns calculated in a nethod that | kind of referred

to before, which is basically -- which is taking the total
volume of m |k pooled, divide it by the 18,0009, divide it
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by the nunber of days in the nonth, to come up with 3843
pounds daily average production.

Remai ni ng three colums, "Butter Fat," "True
Protein,” and "Other Solids" with the average conponent
test for the entire pool for that nonth and tinme. For
exanpl e, January 2000, the average butter fat test was
3.79 percent. The average true protein was 2.99 percent
for January 2000. The average other solids for January
2000 was 5.59 percent.

Q Al right. You' ve already explained the

f oot not e?

A Yes, | have.

Q Page five, could you explain what's contai ned
t here?

A Page five, entitled "Producer Receipts by
Cl assification for the period January 2002 t hrough January
-- to July 2002." This is the assigned classification at

-- at pool tine, and it shows the volume of m |k at pool

time in the various classes and the total -- total
receipts at that time of the pool. For instance, January
2000, Class 1 pounds assigned to Class 1 were 900 mllion

-- 905,503,608, representing 42.2 percent of the total
pool receipts.

Class 2 volune for January 2002, for exanple,
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was 316, 772,976, or 14.8 percent of the total -- total
pool receipts.

The Class 3 volunme was 587,010, 192, or 27.4
percent of the total pool receipts.

The Class 4 vol unme was 336, 299, 091, again for
January 2000, representing 15.6 percent of the total
receipts.

The total pool receipts for January 2000 in the
Nor t heast Order was 2, 145, 585, 867.

And again, there's a footnote which nmentions
that this is reported at time of calculation of the
mont hly statistical price.

Q And for each year and for part -- partial year
2002, there's a total and an average, is there not?

A That's correct.

Q And that woul d be represented at the bottom of
each of the colums?

A That's correct.

Q Movi ng to page six, could you describe what's
cont ai ned there?

A Page six, entitled, "Class 1, 2, 3, and 4
Prices and Advanced Pricing Factors of Suffolk County,
Massachusetts, Boston for the period January 2000 through

Sept enber 2002." There's a nunmber of different figures on
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this table, and I will go through them group by group.

Al'l this information is information that has
been -- previously released -- released by office and
pri ce announcenents avail able on our Web pages, avail able
to producers, handlers, et cetera.

The first set of nunbers, the Class 1 nover
-- price nover and advanced pricing factors are factors
that are used to determine the -- the base Class 1 price
for that nonth, the base class -- base skimprice.
There's a butter fat factor in the January 2000 that was
0.9854. There's a Class 3 skimmlk price of $6.57. A
Class 4 skimprice of $7.72. And the base skimprice for
that nonth was $7.72. That is the higher of the Class 3
or Class 4 skimprice.

The next three nunbers under the Class 1 price
headi ng, there's a skimfat -- skimvalue of $10.97 on an
hundr edwei ght basis, butter fat price of $1.1079, and a
butter -- and a conbined price at 3.5 percent butter fat
of $14. 15.

The next four figures under the Class 2 price,
there's a butter fat factor or price of $0.9436 per pound.
Nonfat solids are $0.9356 per pound. A skimmlk price of
$8. 42, dollars per hundredweight. And a Class 2 price at
3.5 percent butter fat of $11.43.
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The next five nunmbers under the Class 3 price
headi ng, there's a butter fat value of 0.9366, a protein
price of point -- of two dollars, 0.1677 dollars per
pound. O her solids, 0.0503 on a dollars per pound basis.
There's a skimmlk -- skimprice of $7.02 at dollars per
hundredwei ght. There's a Class 3 price of 3.5 percent
butter fat of $10.05.

The next four prices together under the Class 4
price heading, there's a butter fat factor of $0.9366 per
pound. Nonfat solids, $0.8574 per pound. A skimmlKk
price of $7.72 per hundredwei ght, and a Class 4 price at
3.5 percent butter fat of $10.73.

Section 1050-A through O of the order spells
out the nethod of cal culation of these prices.

Q Each year is averaged and the partial year 2002

is averaged?

A That's correct.
Q What's the significance of the footnote?
A The footnote announces that these prices do not

include the m Ik pronotion processor assessnment or the
Nort heast Dairy Conpact Over Order Obligation at the tine
that that was in effect or the market adm nistrator's

adm ni strative assessnent.

Q Al right. | direct your attention to page
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seven through 18, | believe. What's contained in those
pages?

A These tables entitled, "Plant Classification
I nformation,” start off with year 2000 and work through
2002 information. It indicates the nane of the -- of the
pl ant and the status of the plant. That is, |ooking at
the first -- first -- page seven information, Pooled --
Pl ants, as you go through you' d see other classifications
of plants. Indicates what city the plant is |ocated in,

the state, the Class 1 differential for that plant.

And if there's a "one" in the -- filled in
under the nonth, that nmeans that -- they were that status
of plant during that point in time. |If there's a blank in

an area, that neans they were not that type of plant
during the nonth. For exanple, on page seven, | ook down
at the -- the third entry there, Christianson Dairy, a
conpany in North Providence, Rhode Island. You notice
that it's blank under the nonth of July. If you turn over
to page nine, under the "exenpt distributing plant”
headi ng, the third entry down, Christianson's Dairy, North
Provi dence, Rhode Island, there's a "one" in the July box.
They were an exempt distributing plant during that nonth.
Q This table operates in that fashion for -- for

the period of time reported, 2000, 2001, and there's a
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partial 20027

A That's correct.

Q Al right. | direct your attention to page 19.
What' s contai ned on that page?

A Page 19 is a |list of cooperatives with
producers pool ed on the Northeast Order as the nonth of
July 2002. It lists the -- the nanme of the cooperative.
And there is a footnote that indicates those cooperatives
that do not have a USDA Capper Vol stead voting
determ nati on.

Q Al right. | direct your attention to page 20.
What ' s cont ai ned on page 20?

A Page 20 is our pool handler listing for the
mont h of July 2002. 1It's a snapshot of one nmonth in tinme.
This is information that we publish nonthly and is put up
on our Web page. It lists a nunmber of -- of -- I'Il go
through it fromleft to right.

Plant IDis actually an internal nunmber that we
use for internal purposes. The next colum is the nanme of

the plant or the nane of the -- the handler. The third

colum over, "Qualified Status," is -- is noted whether
it's -- what the qualified status of this is and those --
t hose --

Q The footnote. Does the footnote describe what

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

45

the -- what that -- what those -- those letters nmean?

A Yes, it does.

Q Ckay.

A The next columm, "Plant Location,"” is the
| ocation of the plant. The next columm is the state of
the -- the plant is operated in. And the county of the
state that the plant is operated in.

"FIPS Code" is a -- is a -- is a geographica
identification indicated there in the next code.

The plant differential is the differential that
exi sts for that plant in that county.

And adj ustnent fromthe base differential is --
is the amount that this differential for this existing
plant is -- how -- how nuch lower it is fromthe base
differential of the Northeast Order.

Q And this -- this table runs from page 20 to 24
and descri bes July 2002?

A Correct.

Q Let me direct your attention to page 25.
What's contai ned there?

A Page 25, entitled, "The Northeast Order Non-
Pool and Ot her Order Pool Plant List," lists plants that
were classified as non-pool or -- or plants that received

Nort heast Order m |l k.
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The first colum, again, "Plant ID " is an
i nternal nunmber that we use for accounting purposes.

The second columm |ists the name of the plant.

The third colum, "Qualified Status."

Q s that -- that described by the footnote, the
nunmber having significance identified in the footnote?

A Yes, the footnote identifies the status of the
pl ant .

The next columm, "Plant Location,"” is the -- is
t he geographic | ocation of the plant, foll owed by what
state it is in as well as the county.

Fol l owi ng colum there, the "FIPS Code," again,
is a geographic conbination -- code used to identify the
| ocati on on a county basis.

"Plant Differential” is the follow ng colum
for that applicable plant.

And the -- the last colum over is "Adjustnent
fromthe Base Differential." To take an exanple, the
first one, Aldrich Dairy, the plant differential for that
plant is $2.10. That is $1.15 |l ess than the base

differential of the Northeast Order.

Q And that table runs for how many pages? It
runs -- it's just a one-page table?
A It runs --
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Q

page 31. Tell us what's contained on that

A

It runs for --
-- page 30.
This is for July of 20027

Just one nonth in tinme, July 2002.

Al right. Let ne direct your

a7

attention to

page?

This page is a map of the Northeast Marketing

area pool handler locations for the nonth of June 2002.

There's --

the --

t he symbol s underneath that title indicating the

type of plant.

Q
A

mar keti ng area of the Northeast Order.

Q

OCkay. What does the shaded area represent?

The shaded area represents the defined

And the -- the synmbols are identified on the

page what the various symbols nmean?

A

Q
A

Yes, they are.

And what's the significance of the footnote?

there are synmbols on the map that correspond to

This map -- the footnote indicates the handlers

within the primary supply region of the Northeast

Mar keting area, this area. There are additional pool an

di stributing supply plants located at this point in time

outside of this geographic area representing this nmap.

just sinply didn't

EXECUTI VE COURT REPORTERS,
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US. up on a --

Q So it has additional pool distributing and pool
supply plants |located in other states: M nnesota, U ah,
and W sconsin?

A That's correct.

Q Now, this -- the nunbers are reflected on the

following table, are they not?

A That's right. [It's an index.

Q OCkay. So using this map, then going to the
next page, to 32, 33 through 35, you can identify by
nunber what -- what the plants -- well, you tell us what
you can identify?

A Ckay. Taking the first one, page 32, the first

entry there, the nunber "one" on the map corresponds wth

t he nunmber "one" on the plant map itself. The index

nunber corresponds to the nunber "one" on the map.

The next colum over there is the qualified

status of the plant. That tine it was the pool supply
plant. |'m |l ooking at the first one.

Q Ri ght .

A The plant's nane is AgraMark. The | ocation was
West Springfield. The plant -- in Massachusetts. The

differential at that point at the plant was $3.00 and the

adj ustment for the base differential is 3.25 -- |'msorry.
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It was 25 cents fromthe -- fromthe base differential.

Q OCkay. And you can do that for each of the
nunmbers and the synbols there based on -- using the -- the
i nformation on page 32 through 35?

A That's correct.

Q And you' ve identified the various -- the -- the
qualified status with a footnote, have you not?

A Yes. The qualified status is identified in the
bott om

Q The code -- the -- the -- the letters refer to
a specific type of plant or farmor whatever is referred
to there?

A That -- that's correct.

Q Okay. Let nme direct your attention to page 36.
Tel |l us about what's contained there?

A This is entitled, "The Northeast Marketing Area
Non- Pool Manufacturing and Ot her Order Pool Pl ant
Locations for the Month of December 2001." Again, it has
synbols on the map of these other types of plants. Pool
manuf acturi ng and ot her order pool plants.

Q Now, the table that follows from page 37 to

page 41, simlarly to the -- to the previous description,
this -- this describes the -- the nunbers correspond to a
pl ant name and a | ocation on the -- on the map on page 367
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That is correct.
G ve us an exanple of that, would you?

An exanpl e would be --

o » O >»

Take -- take the first one.

A Okay. Nunber one, Plant Map Nunber One,
qualified status is a five, non-pool manufacturing. The
pl ant name is Aldrich Dairy. The |ocation is Verdonia,
Pennsyl vani a, the state of Pennsylvania. Differential

2.10. The adjustnment fromthe base differential was a

negative $1.15. And that, again, would have been | ocated

on the nunber "one.
Q Am | correct in assunm ng that that's outside
t he defined marketing area?
A Yes, it is.
(Pause)
BY MR. STEVENS:
Q And the footnotes -- the footnote on the table
-- on the various tables, page 37 through 41, describes
the type of plant?
A That is correct.
Q Let me -- let me bring you back to the -- to
the map for a second on page 36. There's a footnote

there. That -- what's the significance of that?

A That indicates that there are additional pool
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manuf acturing and ot her order --

Q Let me stop you there.

A Sorry.

Q Addi ti onal non-pool --

A Not - -

Q -- manufacturing plants?

A That -- that's correct. Additional non-pool
manuf acturing and ot her order pool plants are |located in
the states of Georgia, |daho, Indiana, |owa, M chigan,

M nnesota, Nebraska, North Carolina, Ohio, Tennessee,
Ut ah, and Wsconsin at this point in time, Decenber 2001,
that were not on this map.

Q This is -- this is a nonth, the nonth of
Decenber 20017

A That's correct.

Q Okay. Let nme direct your attention to page 42.

A Page 42, entitled, "The Northeast Order
Sel ect ed Reporting and Paynment Dates for the Year 2000."
Again, this information is available on our Wb site and
it is miiled to handlers. It specifies selected reporting
and paynent dates as -- as specified in the -- in the
order paynent requirement procedures. On the |eft-hand
side it indicates what the report is or what the paynent

is. And the top -- the top colum, the pool nonth. And
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the bolded letters there indicates the nonth -- the pool
nonth in question. The boxes underneath refer to the
nonth and date that something is required for the
correspondi ng report.

Q So readi ng across, you can determ ne -- on page
42, you can determ ne when the handl er reports are due for
each nonth as represented there?

A That is correct.

Q And readi ng down, you can -- you can deterni ne,
in let's say the nonth of January 2000, what date each of
the various reports represented on the left-hand side are
due?

A That is correct.

Q And the -- this information is contained on
page 43 for 2001, is it not?

A That is correct.

Q And on page 44 for 20027

A That is correct.

Q Now, you have -- just let nme -- on -- on page
44, you have sone references there on the left to --
bel i eve those are order provisions, are they not?

A Those are order provisions that -- that specify
in this case the -- the release of the producer price

differential statistically uniformprice.
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Q The appropriate references would be -- could be

referred to the i

nformati on on page 42 and 43 al so?

A That is correct.

Q What's the significance -- you have "holidays"
down there. What's the significance of -- of that at the
bottom of each of these pages? Wat's -- why -- why do

you have that on

t he docunent? Does that affect when --

when the paynents are due?
A That is -- that does not affect -- you know,
" muncertain of why -- why those are there, to be honest
with you. Let ne look at a nonth and see if | can
det erm ne what's goi ng on.

(Pause)

BY MR. STEVENS:

A | think
only. 1'd-- 1'd

they're for informational purposes

have to verify that and --

Q All right.

A -- can |

Q Cert ai nl
and we can get an
at a later tinme.
- any particul ar
they're on there.

that -- that they

EXECUT

get back to you?
y. | -- and -- or we can take a break
answer or we could -- or we could do it
" mjust wondering whether there's any -
significance to those dates as to why
What | hear fromyou in testinmony is

‘re there for informational purposes
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unl ess you -- unless you have additional testinony on that

in the future?

A That's correct.
Q Let's turn to page 45. \What's contained on
page 457

A Forty-five begins --

Q Let me stop you here before we -- before we
begin that. The information up to page 42 is information
that your office prepared for use of the parties in this -
- in this hearing?

A That is correct.

Q Does it conme fromstatistics of the narket
adm ni strator and the U. S. Departnment of Agriculture?

A Yes, it does.

Q Was it prepared by you or pursuant to your
supervision for this hearing?

A Yes, it was.

Q s it presented in favor or opposed to any --
any specific proposal ?

A No.

Q Now, with respect to the -- to the docunents
that we're going to now go through, pages 45 through 65,
how did those cone to be prepared?

A There --
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Q Forty-five through 65.
A They were prepared at -- at the request --
Q Let me -- let nme anend that. [|'msorry.

Forty-five through 77 if you | ook at the second page of

the -- of the table of contents. The question is, who --
who -- who requested those docunents?
A | just want to nake sure --
(Pause)

BY MR. STEVENS:

A Tabl es on the pages 45 through 77 were prepared
at the request of Friendship Dairies, Incorporated.

Q They asked you to prepare that information for
use at this hearing?

A Yes, they did.

Q Does that conme from-- does this infornmation
cone fromrecords at the Department of Agriculture or the
mar ket adm nistrator's office?

A Yes, they do.

Q Prepared by you or pursuant to your
supervi si on?

A Yes, they were.

Q Are they -- are they prepared for or against
any proposal by you?

A No.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

56

Q Al right. Let's start with page 45. Descri be
what that information is?

A Page 45, entitled, "Supply Plants Operating
Under the Northeast Order." There's three sets of data
here. The first -- the first set from May of 2001 lists
t he operating handler. That is the supply plant operating
handl er under the order at that tine, May 2001. The pl ant
| ocation and the differential in place.

Taking the first one as an exanpl e, AgraMark,
Cabot, Vernont, was a supply plant operating in May 2001.
The differential for that plant was $2.60.

And the mddle set of information is -- is the
sane but for the nmonth of Novenber 2001. Again, supply
pl ants operating under the order, their name, |ocation,
and differential for two -- Novenmber 2001.

The bottomlist of plants is the supply plants
operating under the Northeast Order for May of 2002 that
are operating, the handler nane, |ocation, and the
differential.

Q Al right. Page 467?

A Page 46, entitled, "Total Volume of Bulk MIk
Recei ved in Northeast Order Pool Supply Plants for
Sel ected Months." There are three nonths' data reported

here: May 2001, November 2001, and May 2002. The total
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pounds based on the criteria in the title.

Q Ckay. What's the significance of the footnote?

A The footnote indicates what was included in
bulk m |k, includes transfers and diversions of bulk raw
m |k, bulk whole m |k, bulk nonfat mlk, bulk lowfat mlKk,
and producer mlk. And those are all class -- categories
that are spelled out in the order |anguage.

Q Al right. Page 46?

A That -- that was 46.
Q Excuse me? Oh, I'msorry. Forty-seven. |
-- | m sspoke.
A Forty-seven, entitled, "Total Volune of Section

1001. 12, in paren, (B), Bulk MIk Received in Northeast
Order Pool Supply Plants for Selected Months.™ On the

| eft-hand side is the type of handl er indicated based on
information in Section 1001.12(b). Those are categories.
Dairy farmer for other markets, other order, partially
regul at ed, and unregul ated plants. There's three nonths
with data: My 2001, Novenber 2001, and May 2002.

Due to restricted data issues, things were
conbined in many cases with the dairy farmer for other
mar ket s cl assification.

Q Yeah. As the footnote says, for producer

handl er plants, right?
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A Producer handler plants, in all instances it

was included in the dairy farmer for other markets

cat egory.

Q And -- and there are other restrictions aren't
t here?

A That's correct.

Q There's other restricted data. Wat's that?
A Where there are double asterisks present, those

vol unes also were included in the dairy farner for other

mar ket s category, again due to confidentially -- reasons.
Q And these -- these type of handler -- they are
-- they are defined in the order, each of these -- each of

t hese handl ers?

A That's correct.

Q Al right. And -- and Section 1001. 12(b)
describes the bulk mlk, what is included in the bulk
mlk?

A 1000. 12(b) describes those plant designations.

Q Okay. And -- and the bulk m |k footnote?

A Sorry. The bulk m Ik includes bulk raw m Kk,
bul k whole m |k, bulk nonfat m |k, and bulk lowfat mlKk.

Q As provided in the -- as provided in the order?

A Correct.

Q Page 487?
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A Entitled the "Total Volunme of Section
1000. 9(c), Cooperative as Handl er Bul k Producer M|k
Recei ved at Pool Supply Plants for Selected Months." And
there are three nonths in question: My 2001, Novenber
2001, and May 2002, with total pounds for each -- for each
occurring nont h.

Q Okay. And Section 1000.9(c) describes what a
cooperative is, a handler is?

A That's correct.

Q In that -- in that section. All right. Page
497

A Page 49, entitled, "Non-Pool Plants, paren,
(Ot her Order or Unregulated) with Bulk M1k Transfers to
Pl ants Regul ated under the Northeast Order May 2001."
Then there's a line that nentions total non-pool bulk mlk
transfers to Northeast Order pool plants, which is the
volune in this case May 2001, 24,196,563. And found bel ow

that is a listing of those non-pool plants transferring

m | k.

Q And their |ocation?

A And their | ocation, yes.

Q And -- and is -- does -- howis bulk mlk
defined in this table? Wat -- what does -- what does it
i ncl ude?
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A Bulk mlk in this table is defined on -- on the
corrections page, number nine, in the supplies -- you
noted nmy corrections there for --

Q Al right. So as described on the corrections
page --

A Number nine. Bulk m |k includes bul k whole
m |k, bulk nonfat mlk, bulk raw m |k, bulk cream bulk
ski m condensed, and bul k concentrated m | k.

Q And what is bulk m|k?

A Bulk mlk is --

Q ls it --

A -- packaged m | k.

Q Excuse me?

A Si nply not packaged m | k.

Q Al right. Turn to page 50.

A Fifty is the sanme -- sane -- sanme request as --
as -- as page 49 but for a different nmonth. At this point

intime, it's Novenmber of 2001.
Q As -- as 517

As is 51.

For what nonth?

For May of 2002.

Ckay. Page 527

> O » O »

Titled, "Total Volume of Bulk M|k Transfers by
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Non- Pool Pl ants, paren, (O her Order or Unregulated) to
Nort heast Order Pool Distributing Plants for Sel ected
Mont hs, " the nonths bei ng May 2001, Novenmber 2001, and May
2002, with associ ated pounds for those three periods.

Q And -- and bulk mlk as it's used here is
descri bed on your correction sheet?

A Yes. Correction Nunmber 10. Bulk m Ik includes
bul k whole m |k, bulk nonfat m |k, bulk raw m |k, bulk
cream and bul k ski m condensed.

Q How about page 537

A Titled, "Total Volume of Bulk M|k Transfers by
Non- Pool Pl ants, paren, (O her Orders or Unregulated) to
Nort heast Order Pool Supply Plants,” three nonth years in
guestion here: My 2001, Novenber 2001, and May 2002,
with associ ated pounds for those respective peri ods.

Q Al right. And howis bulk mlk defined here?
Is it on the correction sheet?

A Yes, it is. Correction Nunber 11. Bulk mlKk
i ncl udes bul k whole m |k, bulk nonfat m Ik, bulk raw mlk,
bul k cream and bul k ski m condensed.

Q Descri be what's on page 547

A Entitled, "Partially Regulated Plants with
Route Dispositions in the Northeast Order for the Month

May 2001," and total route dispositions is given. And the
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list of those partially regul ated pl ants underneath.

Q And the sane information for November 2001 is
on page 557

A That is correct.

Q The sanme information for May 2002 is on page
567?

A That is correct.

Q Descri be what's on page 577

A Entitled, "Partially Regul ated Pl ants under the
Nort heast Order with Packaged Fluid MIk Transfers to Pool
Distributing Plants for the Month of May in Year 2001."
Total transfers in pounds -- the partially regul ated
pl ants with packaged m |k transfers |isted underneat h.
And the receiving pool distributing plants under that.

Q So the first list is the plants that
transferred the m | k?

A That's correct.

Q And the second is the receiving pool
di stributing plants?

A That is correct.

Q Total transfers in pounds for May 20017

A That is correct.

Q |s the sane type of information contained on

page 58 for Novenmber of 20017
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Yes, it is.

And on page 59 for May of 20027

> O >

Yes, it is.

Q Turn your attention to page 60. \What's
cont ai ned on that page?

A Entitled, "Total Additional Pounds of Partially
Regul ated Distributing Plant M| k Pool ed under the Terns
of Proposal Nunber 8 for the Period of January 2002
t hrough July 2002."

Q Ckay. What's the significance of the -- of the
f oot not e?

A There is restricted data in the nonth of March.
Agai n, less than three handl ers would have -- woul d have
qualified under this -- terms of this proposal, which
Proposal 8 is one of the proposals of this hearing.

Q Does that mean that there would be a nunber

A There woul d be a nunber if the nonth of March

It would not be zero?
It would not be zero, that is correct.
And that's under Proposal 8, right?

That is correct.

O » O » O

And on page 61, is it the same information
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under Proposal 9?7 O not?
A Page 61, entitled "Total Additional Pounds of

Partially Regulated Distributing Plant M|k Pool ed under

the Ternms of Proposal Number 9." Yes, |ooking at Proposal
9.

Q | didn't nean to confuse you by ny question,
certainly, but -- but the title of that docunment describes

what that information is?

A That is correct. The period January 2000 and
July 2002. January 2002 to July 2002.

Q Al right. January 2002 to July 20027

A That's correct.

Q Thank you. Page 627

A Entitled, "Volume of Producer MIk Ineligible
for Pooling on the Northeast Order under Proposal Nunber
6, Diversion Limtation, January 2001 through July 2002."
It lists the months -- years and nonths in question,
i neligible pounds, zeroes, and sone asterisks.

Q And the significance of the asterisks?

A Agai n, there would be a nunber in that case but

it is restricted data due to confidentiality concerns.

Q Less than -- less than three handl ers?
A That's correct.
Al'l right. How about the information on page
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637

A Entitled, "Volume of Producer MIk Ineligible
for Pooling on the Northeast Order under Proposal Nunmber
3, Dispersion Limtation, for the period January 2001
t hrough July 2002." The year and nonth in question, the
volume of mlk. Sonme -- some nonths there is volunes,
other nmonths there are asterisks. Sonme nonths are zero.

Q Sept enber zero -- Septenber 2001 is zero.
Oct ober of 2001 has an asterisk. There are other -- there
are other nunmbers for different nonths?

A Correct.

Q The asterisks neans restricted data?

A That is --

Q Less than three handlers. It's restricted
dat a?

A That is correct. |It's restricted data. Less

t han three handl ers.
Q Stri ke that other coment there.
(Pause)
BY MR. STEVENS:
Q How about page 647
A Entitled, "Total Volune of M|k Received at
Nort heast Order Pool Distributing Plants for Sel ected

Months." The nmonth and year in question: My 2001,
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Novenmber 2001, May 2002. The total pounds for that
peri od.

Q Al right. What's the significance of the
f oot not e?

A The footnote indicates what is included in
t hose pounds. It includes bulk producer m |k, bulk whole
mlk, bulk lowfat m |k, bulk reduced fat m |k, and bul k
nonfat m k.

Q Al right. \What's contained on page 657

A "Total Volume of Producer M I k Received by
Nort heast Order Pool Distributing Plants for Sel ected
Months." The nonth and year in question, the total
pounds. Month of May 2001, Novenber 2001, May 2002, and
associ ated pounds for those -- for those periods.

Q Al'l right. How about what's contai ned on page
667?

A "Entitled Total Volume of Section 1000.9(c),
Cooperativist Handl er Producer M|k Received in Northeast
Order Pool Distributing Plants, Selected Months." The
nont h and year in question: My 2001, Novenber 2001, and
May 2002, and the correspondi ng pounds for that period.

Q A cooperative and a handler is defined under
Section 1009.c?

A Correct.
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Q Tell us what's contained on page 677
A Entitled, "Bulk Transfers by Pool Supply
Pl ants, the Northeast Order Pool Distributing Plants,
Sel ected Months."” Again, the nonth-year in question: My
2001, Novenber 2001, and May 2002, and the total pounds

for those associ ated nont hs.

Q What's the significance of the footnote?
A The footnote indicates what was included in
this case. | ncl udes bulk raw m |k, bulk whole m |k, bulk

nonfat mlk, bulk lowfat mlk, bulk skim condensed, bulk
m |k concentrate, and bul k cream

Q Tell us what's on page 68?

A Entitled, "Volume of MIk Diverted from
Nort heast Order Distributing Plants to Non-Pool, in paren,
(Unregul ated Plants), for the Month of May 2001." First
entry, total diverted to non-pool plants in pounds, and
then following that is the -- is a list of receiving non-
pool plants that received that.

Q Okay. |Is the sanme information on page 69 for
Novenber 20017

A That is correct.

Q And how about the information on page 70? |Is
that the same for May 20027

A That is correct.
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Q Tell us what's contained on page 77? 71, |I'm
sorry. Can't even read.

A Entitled, "Total Volunme of Bulk MIk Diverted
fromDistributing Plants to Pool Plants under the
Nort heast Order, May 2001." The first entry, total
diverted to pool plants in pounds. Following that is the
pool plants, the nanmes, and their | ocations.

Q What's the significance of the footnote?

A Footnote indicates that the diverting would be
bot h pool distributing and pool supply plants. The
recei ving ones, excuse ne.

Q Ckay.

A The ones that are receiving that. The pool
pl ants woul d be --

Q Go ahead.

A -- would be distributing plants and pool supply
pl ants.
Q The -- the -- the number describes the amount

di verted to pool plants?

A That's correct.

Q The pool plant description describes the
recei ving plants?

A Pool pl ant description -- describes the

receiving, correct.
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Q And they could be either pool distributing

pl ants or pool supply plants?

A That's --

Q | believe I should say either/or. It includes
pool supply plants and pool supply -- I"msorry.

A That's --

Q It includes pool distributing plants and pool

supply plants?

A That is correct.

Q And is that simlar to the information
cont ai ned on page 727

A That's correct.

Q That's for Novenber of 20017?

A Correct.

Q And is that simlar to the informati on on -- on
page 73 for May of 20027

A That is correct.

Q Okay. Describe for us what's on page 747

A Page 74, entitled, "Total Volume of Producer
M|k Diverted to Non-Pool Plants under the Northeast Order
for May of 2001." Top entry, the total diverted to non-
pool plants in pounds. Listed underneath is receiving
non- pool plants.

Q Okay. And simlar information is -- well, let
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me -- let -- what's the significance of the footnotes?
A There's two footnotes, one indicating a split
pl ant designation for -- for two plants on that list. And

there's a note on the bottom that indicates non-pool
pl ants include exenpt plants, partially regul ated, --
unregul ated, and other order plants.

Q Now, is simlar information contained on page
75 for Novenber of 20017?
That is correct.
And for May of 2002 on page 767?

That is correct.

O >» O >»r

Descri be for us what's on page 777

A Entitled, "Volume of Cooperative 9(c) Handl er
Producer M Ik Deliveries to Northeast Order Pool Pl ants,
Sel ected Months."™ Pool period in question, nonth and

year, My 2001, Novenber 2001, and May 2002, and -- and

the -- the products represented in that -- for that --
Q Sone -- the sum of the products?
A The sum of the products for that -- for that

request, yes.
Q s that in pounds?
A That is in pounds.
Q And what's the significance of the footnote?
A

The footnote in -- indicates that includes
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deliveries to pool distributing plants and pool supply
pl ants.

Q Okay. Now, let nme refer you to the
i nformation, pages 78 through 84. You received a request
to prepare that informtion?

A Yes. We received a request from New York State
Dairy Foods to prepare the information in those tables.

Q As -- as with the information you prepared for
Friendship, fromyour records or the Departnent of

Agriculture or the marketing adm nistrator's records?

A That is correct.

Q By you or pursuant to your supervision?

A That is correct.

Q Not for or against any proposal presented here?
A That's correct.

Q Al right. Wiy don't you take us through,
starting with page 78, Appendix 7? Tell us what that
information is?

A Page 78, entitled, "Total Pounds of M|k and
Nurmber of Producers Pool ed by Section 1000.9(c),
Cooperative as Handler, for the Period July 2001 through
July 2002." There's the year and the nonth in question on
the left, starting with 2001.

Second -- the first colum of nunbers indicates
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the total volune pool ed, total pounds pool ed.

The third colum, nunber of producers --

i ndi cates the nunmber of producers that that represents.
Q Al right. Tell us what's in Appendix --
Appendi x 8 on page 797?
A Entitled -- page 79, entitled, "Plant Transfers
of Bulk Fluid MIk from Northeast Order Pool Plants to
Ot her Order Pool Plants and Bul k Transfers from O her
Order Pool Plants to Northeast Order Pool Plants for the
period January 2001 through June 2002." The left is the
pool period, the nonth -- the year and the nonth.

The first two sets of data indicate transfers
to other order plants. And the sub-headi ng underneath
that is the receiving order -- orders and then the pounds
of mlk that would go al ong there.

Q OCkay. For -- so January of 2001, six and 30
refer to order nunber six and order 307

A That's correct. The receiving orders.

Q And the nunbers in the docunent refer to the --
to the various orders in that way?

A That is correct. The next colum is -- there's
an asterisk on the six and 30 because that, again, is
restricted data. Less than three handlers or plants

reporting for the order.
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The m ddle two columms, "Transfers from O her

Order Plants,” that is mlk com ng back into the Northeast

Order, indicates the nunbers that this transferred mlKk

was coming fromand the pounds of mlk that that accounted

for.

The final columm, "Net Mvenents, Transfers
Less Receipts.” In this case, for January 2001, there's
an "N/ A" because we had restricted data on the transfers
out .

Q When that nunmber is a positive nunber, what
does that nean?

A That the amount of m |k that was goi ng out
exceeded the ampunt of mlk that came back in. The
transferred m |k going out exceeded the transferred mlk
com ng into the Northeast Order.

Q And when it's a negative?

A The opposite will be true. The anmount of
transferred mlk coming into this order exceeded the
volume of transferred mlk that was go -- going out in
t hat particul ar nonth.

Q Okay. | direct your attention to page 80,
Appendi x 9.

A Appendi x 9 had a change in the title noted in

the corrections page, and I will read that corrected
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title. The title nowis, "Diversions from Northeast Order
Handl ers to Other Order Pool Plants and Diversions from
Ot her Orders to Northeast Order Pool Plants.”

Q Okay. It's still the sanme tinme period?

A Sane -- I'msorry. That's correct. Still the
same time period.

Q All right.

A The pool period and year and nonth are
referenced on the left-hand colum. The first set of
nunbers is diversions to other order plants. Those are
the receiving orders. Indicated as before, the order
nunmber 530 to -33, et cetera.

The next columm, there's an asterisk because it
is restricted data.

The m ddle two colums is diversions from other
orders. And underneath that is the shipping orders. That
is mlk comng back -- diverted m |k com ng back to the
Nort heast Order, the associated pounds. |In this instance
in January of 2001, we have "N/ A"'s as the net nobvenents,
di versions out |less receipts due to the restriction data
in January 2001

Q Al right. And -- and using the information,
if I"mdescribing this correctly, in Colum 3 and Col umm

5,6 an arithmetical conputation there will bring you to the
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-- to the anmobunt listed in the |last colum?

A Is it two and four you're referring to? Columm

Q | referred to it as three because | was

counting the pool --

A |"msorry. Okay. You're right.

Q -- but you know what |I'm saying. |It's the
pound - -

A Yes.

Q -- the pound colum under diversions to other

pool plants and the pound col um under diversions from

ot her orders. That is arithmetical -- the conputation is
-- is -- results in -- in the nunmber in the last colum?
A That is correct.
Q And the sane is true for the previous exhibit,

Appendix 8, is it not?

A That is correct.

Q Al right. And -- and you described the
material in the footnotes, the restricted data and the
"N/ A, " non-applicable, where restricted data is included,

| -- I'massum ng?

A That is correct.
Q Al right -- too far here.
(Pause)
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BY MR. STEVENS:
Q Okay. Are we at page 81? Tell us what's
cont ai ned on page 817
A Page 81, entitled, "Estimted Monthly Paynents
to Qualifying Cooperatives for Proposed Marketw de Service
Paynment for the Period January 2001 to June 2002." Left-
hand colum is the year and nonth in question. The next
colum, "Estimated Qualifying Pounds,"” is the -- is -- is
-- is our estimte of the qualifying pounds based on the -
- onthe criteria in the proposal that would qualify for
the -- for the paynent.
The next columm is the "Estimted Total Funds
Deducted from the Producer Settlenent Fund" at a rate of
six cents per hundredwei ght, which is sinply taking the
pounds in Colum 1, rmultiplying at a rate of six cents a
hundr edwei ght .
The third colum, entitled, "Estimted | npact
on Producer Price Differential on a Cents Per

Hundr edwei ght Basi s, " brought out to four deci mal places.
Q VWhat's the significance of the material at the
bottom of the -- of the table? Starting with the handl ers
qual i fy?
A The information on the bottom indicates that

when we did this analysis we | ooked at the qualifying
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requi renments of the proposal and these were the handlers
t hat woul d have qualified under the proposed regul ations.
And 1'll note that there is a corrected spelling in the --

in the word "Cooperative" in St. Al bans Cooperative

Creanery. It happens to be a footnote -- |I'msorry,
corrected page nunmber -- nunmber 13 on the corrections
docunent .

Q Al right. Could you tell us what's contained
on Appendi x 11 on page 827

A Entitled -- page 82, entitled, "Class 1 Sal es
by Northeast Order Pool Distributing Plants Inside and
Qut si de the Northeast Marketing Area for the period
January 2001 to July 2002." The first colum is the year
and month in question.

The next columm, entitled, "Total Class 1 Sales
in the Marketing Area.” In January 2001, for exanple, it
was 862, 143, 207.

The next colum, "Class 1 Sal es by Nort heast
Order Handl ers and Other Federal Order Markets." For
exanmpl e, January 2001, the volunme was 2 -- 11,026, 025
pounds.

The next colum, entitled, "Class 1 Sal es by
Nort heast Order Handlers in Non-Federal Order Markets."

Entitled -- I'"msorry. January 2001 is an exanple of
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80, 793, 557.

And the final colum to the right entitled,

"Total Class 1 Utilization," is a summary of those three -
Q So it's the sumof the --
A -- prior colums.
Q -- of the other three colums?
A That's correct.

Q What's the footnote? What's the significance
of the footnote?

A The footnote indicates that this data does not
include route sales by partially regulated distributing
pl ants, exenpt plants, and producer handlers. W are not
-- we do not publish this data.

Q Take us through the information on Appendi x 12,
page 83, please?

A Page 83, entitled, "Sales of Packaged Fluid
M1k Products in the Northeast Marketing Area from Plants
Regul ated by Ot her Federal Orders for the Period January
2001 through July 2002." This data is reported to us by
ot her federal orders.

The colum on the left reports the year and
nmonth in question. And then there are four -- |I'msorry,

three -- four headings along the -- along the top there.
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One is the Appal achian Order, Order Nunber 5; the Upper
M dwest, Order 30; the M deast Order, Order 33; a category
called "All Oher Orders"; and a total on the right.

The -- the three individual orders,

Appal achi an, Upper M dwest, and M deast, were included
because at sone point in this year and a half period of
time, January 2001 through July 2002, they had figures
that were -- that were not restricted data. 1In all other
cases, there's a double asterisk where their -- their data
was restricted | ess than three handlers, three plants.
And those figures were included in the "All O her Orders”
total .

Q Ckay. So -- so when | ook for 2001 at the
bottom of the "All Ohers -- Al Oher Orders" colum and
there's 7.7 million, | believe, pounds represented there,
that includes the restricted data also in -- in aggregate
with everything el se?

A That is correct.

Q And that would be true for 2002 al so?

A That is correct.

Q And t he footnotes describe the orders in
addition to the ones shown on the table?

A That is correct.

Q Coul d you tell us what's contained on Appendi x
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13, page 84?

A Page 84, entitled, "Sales of Packaged Fluid
M1k Products in the North" -- I'"'msorry, "in the M deast
Mar keting Area from Plants Regulated in the Northeast
Order, Period January 2001 through July of 2002." Left
colum, the year and nonth in question. Year, January
t hrough July of 2002 -- January 2001 through July of 2002.
And the total pounds that are associated with the
respecti ve nonths.

Q Al right. Now, you -- you -- referring nowto
-- to the rest of the pages here, you got requests from
Associ ation of Dairy Cooperatives in the Northeast. You
have a request fromthem You have a request, | -- |
bel i eve, that was from both New York State Dairy Foods and
Associ ation of Dairy Cooperatives in the Northeast. So
now | "mreferring to Exhibits 14 through -- |I'm sorry.
Appendi x 14 through 17, pages 85 through 88.

A That is correct.

Q And -- and those were prepared by you or
pursuant to your supervision?

A Yes.

Q From records of the nmarket Adm nistrator at
Depart nment of Agriculture?

A Yes.
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Q And they're not presented for or against any of
t he proposals, are they?

A No.

Q Al right. Let's just go through those real
quickly. The -- the Exhibit 14 on page 857

A Entitled, "M |k Powder and Butter Production at
Sel ected Plants Associated with the Northeast Order for

t he Months of May and Novenber, Period of 1992 through

2002. "

The | eft-hand colum indicates the nonth and
year.

The next colum, total mlk receipts at the
plant. [1'Il take May '92 as an exanple. About

332,910, 899 pounds.
The next colum, total creamreceipts,
4,748, 060.

The next colum --

Q ls a total of the first two?
A s -- correct. |Is a conmbination of -- total of
the first two of May -- May of '92 of -- exanple of

328, 658, 959 pounds.
The next colum, entitled, "Total Skim MIKk
Powder Manufactured." Exanple, May '92, of 128,425, 719.

The next columm, "Total -- Total Wole MIKk
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Powder and Ot her Powder” of, for exanple, My '92, of
64,518, 136.
And the following colum -- final colum to the
right, "Total Butter Manufactured,” for May '92 exanple is
8, 141, 988.

And just to nmake a note, on the corrections

Q Ri ght .

A -- docunent, the -- the pound symbol in the
"Total Whole M Ik Powder and Ot her Powder" category does
not apply to anything. It was a typographic error.

Q Doesn't have any significance in the docunent.

There is no footnote corresponding to that?

A That is correct.
Q And there are sone footnotes there, right,
whi ch - -
A Yes.
Q -- which qualify the information contained in

t he exhibit?

A That is correct.

Q Al'l right. Turning your attention to page 86,
Appendi x 15. Describe that for us?

A Page 86, entitled, "Producer Deliveries to the

Pool Distributing Plants for the Period January 2001
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t hrough June 2002." The first columm is the year-nmonth in
guesti on.

The next colum, entitled, "Percentage of
Cooperative 9(c) Producer M|k Receipts Delivered to
Distributing Plants.”™ And the percentage that is
i ndi cated there.

The next colum to the right is, "Percentage of
Proprietary Handl er Producer M|k Receipts Delivered to
Distributing Plants.™

Q OCkay. And they -- they list by nonth, by year,
all of 2001 and part of 2002?

A That is correct.

Q There is an average for 2001 and there's a six-
nmont h average for 20027

A That is correct.

Q The -- the information in the colums is
gqualified by the footnotes?

A That is correct.

Q Let me direct your attention to page 87.

JUDGE BAKER: M. Stevens?

MR. STEVENS: Yes?

JUDGE BAKER: W11l this witness be through in
t he next few m nutes? Because this is come -- there cones

a time when we need our recess.
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MR. STEVENS:
- arecess. W can c
JUDGE BAKER
think he'll

MR. STEVENS:

t ake?
exhibits, and then --
JUDGE BAKER
MR. STEVENS:

finish these two and then he'll

exam nation after our
JUDGE BAKER
MR. STEVENS:
JUDGE BAKER
MR. STEVENS:
JUDGE BAKER
MR. STEVENS:

84

["'m-- I"mcertainly willing to -
onti nue this.

How | ong? How nmuch | onger do you

Well, | only have two nore

Al right.
-- | mght ask that we just
be subject to cross
break, if that's --

Al right.

-- if that would be --
That's fine.

-- agreeabl e?

Fine. Thank you.

Certainly.

BY MR. STEVENS:

Now, rem nd

Page 87.

QO >» O

I s that
A Page 87,

Percent of Total

" Ot her

States' Catego

t hrough June 2002."

EXECUTI VE COURT REPORTERS,

entitl ed,

Pr oducer

me where | was. Page 877

ri ght?

“Producer Account and
M | k Recei pts Accounted for by
ry for the Period January 2000

In the left-hand colum we have the
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year in question followed by the nonth in question. Total
pool producers.

And the next colum in the grayed shaded area
i ndi cates producers in the "Other States" category. In
January of 2000, there were -- there were -- there were
not any that we had restricted data for in the other
states. No pounds, no percent.

If you junp down to January of 2001, for
exanple, there were 481 -- states -- I'msorry. There
were 481 producers that fell into the "Other States”
category due to restricted data nature. They represented
663, 955, 070 pounds, or 3.1 percent of the total pool ed
receipts. The Footnote Number 5 there indicates for what
states the restricted data was incl uded.

Q And the footnotes on the -- on the extrene
ri ght of the shaded area there describe or qualify the
information contained in the exhibit?

A That is correct.

Q All right. | believe we're at page 88, Exhibit
-- Appendix 17. Could you describe that informtion,
pl ease?

A Page 88, entitled, "Cooperative and Non-
Cooperative Menmber Share of Producer Receipts and

Producers.” On the left-hand side we have the year and
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nonth in question.

And under the heading, "Producer Receipts,"”
this is the market total. That is the total pool vol unme
at that nonth.

"Volunme of MIKk," the next colum, in the
cooperative that the cooperative nenbers -- producers who
are nmenbers of cooperatives represented in the second
col umm.

The third columm, "Non-Cooperatives.” That is
producers who are not nenbers of a cooperative as
represented by those figures.

And the -- the first shaded area, "Percent of
Recei pts Cooperative." For the nonth of January 2002, for
exanpl e, cooperative nenbers represented 73.8 percent of
the total pool receipts. Non-cooperative producers
represented 26.2 percent of the total pool receipts.

Q Correct me if I"'mwong. That's -- that's an
arithmetical computation fromthe first three colums?

A That is correct.

Q As is -- as is fromthe next three colums and
t hose conputati ons?

A That is correct.

Q Coul d you describe the significance of the

f oot not e?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

87
A The footnote notes that this is information

reported at time of the pool. It's -- it's handler-based
nunbers at pool tine.

MR. STEVENS: Anything else? That's all | have
on direct, Your Honor.

JUDGE BAKER: Very well. Thank you. That
concludes the direct testinmony of M. Fredericks.

Prior to our norning recess, my | see by a
show of hands how many have questions of M. Fredericks?

(There was a show of hands.)

JUDGE BAKER: There are quite a nunmber, yes.
Very well. We'Il take our norning recess, a 15-mnute
recess, at this tine. Thank you.

(Brief recess)

JUDGE BAKER: Could we please cone to order
after our norning recess?

During that time a question was raised as to
when we antici pate our luncheon hour. And that's
antici pated around 12:30, as -- as nearly as -- as we can
make it.

M. Fredericks is on the stand and has
conpleted his direct testinmony with respect to what has
been marked for identification as Exhibit 5 and 5-A. W

can now ask for cross exam nati on. Who would like to --
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yes, M. Rosenbaunf? Yes.
CROSS EXAM NATI ON
BY MR. ROSENBAUM

Q M. Fredericks, | wonder if | could have you
turn to the first page of Exhibit 5? By that, | nmean the
page that says, "page one.” Which is entitled, "Receipts
of Producer MIk by State.” Is that --

A Yes.

Q Now, am |l right that this is a conpilation of

the quantity of mlk pooled on the Northeast Order?

A That is correct.
Q And it -- this is a statenment -- (inaudible)?
A That's correct.
Q Now, | want to focus initially on your very
| ast piece of information -- m |k pooled from ot her

states. Do you see that? For the three years indicated.
No, still on the sanme page.

A Yes, yes.

Q And your footnote states -- the second of the
two footnotes states that restricted data is included in
"Other States," correct?

A Correct.

Q Now, am | correct that for the year 2001 the

only state that is -- included in "Qther States" on the
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grounds of it being restricted data is Rhode Island?

A Wel |, Rhode I|Island would be in every nonth.
|'"d have to check and see if there was any other ones in -
- in the year 2001 --

Q Well, | see West Virginia for the nonth of
June. And let ne just ask a wrap-up question. Am|
correct that the only -- let nme back up a bit.

The -- the docunent |ists a nunber of states by

name, correct?

A Correct.

Q And then it has a category, "Other States,"”
correct?

A Correct.

Q And for the year 2001, am | right in stating
that the only time that one of the naned states is --
(i naudible) -- "Other States" is -- is with respect to the
state of Rhode |Island for every single nmonth and with
respect to the state of West Virginia for the nonth of
June?

A That woul d be correct.

Q Ckay. So that -- (inaudible) -- and to get a
bal | park sense of things, we know that Rhode Island --
(i naudi bl e) -- year 2000 -- (inaudible) -- pounds of mlKk

a month, correct?
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A That's correct.
Q So sonething along the order of that is

included in "Other States"” for the year 2001, correct?

A That is correct.

Q And sonme -- (inaudible) -- production in West
Virginia -- (inaudible) -- a bit. But -- it's --
(i naudi bl e) -- sonething in that nature, correct?

A That is correct.

Q OCkay. All right. Now, if you could turn --
(i naudi bl e) -- now to Appendi x 16? You m ght want to keep
your finger on the previous page because | -- | do have --
my initial question relates to the two docunents and how
t hey correspond to each ot her.

This Appendix 16 -- on page 87, lists total

-- producers and then lists how much comes from ot her
states, correct?

A That is correct.

Q And there is an indication there for the number

of pounds that come from other states, correct?

A That is correct.
Q And am | correct that that in fact is the sanme
-- (inaudible) -- that had appeared back on page one under

t he heading, "OQther States"?

A That is correct.
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Q OCkay. And so for Appendix 16, we have -- we
know t hat other states for the year 2001 includes Rhode
| sland for every nonth and West Virginia for June of 2001.
And we have a rough sense of the quantity involved based
upon the questions | asked you previously, correct?

A That is correct.

Q Now, focusing on Appendix 16, am | correct in
interpreting that as indicating that in the nonths of My,
June, and July of 2001, over 100 mllion pounds of mlKk
was shi pped into and pooled on the Northeast Order from
ot her states?

A That is correct. Fromthe other states that
are footnoted in -- in nunmber six there.

Q And -- and -- and by "other states"” in this
context, you nean states that are not geographically part
of the Northeast Order, correct?

A Wth the exception of Rhode |Island, which is
one of those that would be included in that nunber.

Q Al right. And indeed, in the peak nonth of
June, over five percent of all of the mlk pooled in the
Nort heast Order came from states | ocated geographically
outside the order, is that correct?

A That is correct, again, with the -- the

adj ust rent for Rhode | sl and.
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Q And -- and one m ght have to make a couple
mllion pound adjustnment to -- to account for Rhode
| sl and, correct? Assum ng Rhode Island production was
the same in 2001 as it had been in 2000 when the data was
not restricted?

A That is correct.

Q Now, | assune you agree with me that the spring
is generally thought of as the tinme when m |k production -
- mlk production is at its peak, correct?

A That's -- that's true.

Q And the fall is when m |k production is at its

-- at -- is |lowest, correct?

A That is correct.

Q And if we ook at the fall now, what we see is
that in Novenmber only 13 mllion pounds of mlk came in

fromother states, correct?

A That is correct.

Q And so that about 90 mlIlion pounds m |k nore
cones into the Northeast Order in the spring, the tine
when supplies are greatest, as conpared to the fall when
supplies are the lowest, is that right?

A In this particular year, in those particular
nmont hs in question, that appears to be correct.

Q And we know that, taking June for exanple --
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actual ly, taking any of the nmonths, May, June, or July,
that mlk cones in fromas far away as |daho, M chigan
M nnesota, Utah, and W sconsin, correct?

A M Ik from producers in those states was pool ed
on this order, not necessarily com ng in.

Q Actually -- and -- and you corrected ne and
"Il get to that point in a mnute. | appreciate that
correction.

Now, have you | ooked at Proposal Number 77?

A Yes.

Q And assum ng that this mlk comng in from
these other states is going to a Class 3 or 4 plant that
- that neets the qualifications of Proposal 7, then a
mar ket wi de servi ce paynent would be made with respect to
this other state mlk, correct?

A If -- if the -- these volunes of other states
were included on pooled reports of handlers that we've
indicated will qualify, yes, that would -- would be --

payments woul d be nade on that.

Q Now, you corrected me a m nute ago when |
m stakenly said the mlk was shipped into the order. In
fact, you' ve indicated, | believe, on -- on page 45 what
- what -- which supply plants are associated with the

Nort heast Order, correct?
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stion, yes.

Q And you've included in that list for the year

2001 -- wel

|, let ne -- let ne --

for May 2001, which is

one of the nmonths we just got through |ooking at, there's

a plant in Mnnesota that's a supply plant in the

Nort heast Order, correct?

A That's correct.

Q And -- and the inplicat

farmer woul

d ship mlk -- let nme

A farnmer |located in --

mlk to a plant

processed t

woul d qual

ion of that is that a
rephrase that.

in Mnnesota would ship

| ocated in M nnesot a. The m | k woul d be

here into Class 3 or 4 product. And that plant

fy for a six-cent marketw de service paynent to

be drawn out of the Northeast Order under Proposal Nunber

7, is that

right?

A So |l ong as that plant i

or wherever

met the pooling requi

n question in M nnesota

rements of the order.

That is, the other order requirenents.

Q And the sane would be true for the Land O

Lakes pl ant

| ocated in W sconsin

A That is correct.

Q And the -- so we've got

M nnesota and one pl ant

supply plants. And accordingly,

correct?

, What, two plants in

in Wsconsin that qualify as

m |k shipped to them from
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a farnmer | ocated across the street fromthat plant so to
speak would qualify for the marketw de service paynents
under Proposal Nunber 7, is that correct?

A Again, if they -- if they net the other
qual ification standards for the order, Northeast Order
t hose pl ants.

Q Okay. Well, we -- we know they already qualify
as supply plants or you wouldn't have put them on the

list, correct?

A That's right. For these nonths as noted here,
correct.
Q Do you -- still sticking with page 45, do you

know whi ch of these supply plants -- take May of 2001
- are owned by cooperatives and which ones are not?
A Do | personal ly?
Q Yes.
A Yes.

Q Could -- could you go through them one by one

and tell them co-op or non-co-op?

A That informati on could be obtained from ot her
docunents that we've -- we've submtted here.
Q Well, if could do it, I'd appreciate it if

you' d just go ahead and do it.

A | -- |1 can't do that. This is -- we weren't --
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this request was -- was for sonmething else. | won't do
t hat .

That can be obtained from other docunents that
we -- we've submtted.
Q Do you -- do you do it by -- by conparing page

45 to the list that appears el sewhere of the co-ops? On

page 197

A You -- no. It could be determ ned from
information on -- on page 16.

Q How does that information tell you whether or

not the plant's a co-op or not?

A Correct. Let nme think a second. That -- what
| was -- what | was thinking is that that's a -- that
i ndi cates whether they're a pool supply plant or -- or

what ever. That does not indicate their ownership status

of a -- as a cooperative.

| -- | guess there isn't a direct list that
says -- in the docunents. | stand corrected. There is
not sonething in -- in -- in the docunments here that tells

you specifically what those plants are. Ownership of
t hose pl ants.

Q Well, sinply by conparing names. | nean, we --
we know the first three plants are AgraMark plants and

AgraMark is listed on page 19 as a -- as a cooperative
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wi th producers pooled on the Northeast Order, correct?

A You coul d make that assunption, sure.

Q Okay. Well, using that approach, you' ve got
three AgraMark plants |listed on page 45 as supply plants,
correct?

A Correct.

Q And AgraMark is |listed as a cooperative on page
19, correct?

A Correct.

Q You' ve got Dairy Farns of America having a
pl ant on page 45 and they are also |isted on page 19,
correct?

A That's correct.

Q And next is MK Produce Corporation, which is
listed on page 45 as a supply plant but is not listed on
page 19 as a cooperative, correct?

A That's correct.

Q And do you know in fact that they' re not a
cooperative?

(Pause)

MR. STEVENS: Your Honor, | -- I -- 1 don't
-- | don't -- | don't really want to make an objection. |
guess what I'm-- what I'mdriving at is that the

documents are presented for the use of the parties here at
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the hearing. The witness may or may not have personal
know edge of the answer to the question that's being
asked, but the docunents are presented for the parties to
use to -- to -- to decipher this information.

JUDGE BAKER: That's what M. Rosenbaumis
trying to do. He's trying to find out what supply plants
wer e owned by cooperatives and which ones were not.

MR. STEVENS: Well, let himask the
cooperatives. Let himask the individual conpanies and --
and -- and they would be the ones to give out that
i nformati on, not the market adm nistrator.

JUDGE BAKER: Yes, but if the market
adm ni strator knows, why would he be reluctant to revea
t hat i nformation?

MR. STEVENS: Because the co-ops nay object.

JUDGE BAKER: Well then, they should object.

But maybe they don't object. | -- 1 don't know. | don't
want to get into evaluating this other than whether M.
Fredericks knows as a fact whether or not some of these
supply plants are owned by co-ops or not.

BY MR. ROSENBAUM

Q Back to nmy question. Do you know whet her MK
Tradi ng Corporation is a co-op or non-co-op?

MR. STEVENS: Your Honor?
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JUDGE BAKER: Yes?

MR. STEVENS: The question -- | nean, I'm--
|"'m getting fromthe question that the -- the question is,
do they own the plant. The question of who owns the
plant, it could be owned by a nunmber of entities. It may
not be 100 percent owned by a cooperative. | don't know.

MR. ROSENBAUM  Your Honor, this is -- this is
cal l ed coaching the witness, | think, Your Honor. Either

the wi tness knows or he doesn't know. We can --

MR. STEVENS: Well, | can direct himnot to
answer also if we want to -- we want to play that gane.
But -- but the point here is that these -- these docunents

are presented for the use of the parties. Let the parties

ask the entities as to their business operations.

This -- this individual is not in a position to
know t he percentage of ownership of a -- of a conpany of a
plant. And so to -- to ask him does the co-op own the
pl ant, he may or may not know that. | -- 1 -- | don't

know t hat he does know it.

JUDGE BAKER: Well, now you have made a
representation that M. Fredericks is not in a position to
know whet her or not these supply plants are owned by co-
ops. You' ve nade that representation.

And M. Rosenbaum w thout representation, |
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don't know what el se we can do.

MR. ROSENBAUM  Your Honor, | don't yet know
whet her the witness knows the answer to the question or
not. And -- and if he has information that's useful for
the hearing, | think I"'mentitled to ask hi mabout it.

"' m drawi ng upon the information that he's provided but
' m seeking sonme -- |I'mseeking to elucidate that, which
is the whole reason why we all ow cross exam nation with
respect to the data put in by the market adm nistrators.

JUDGE BAKER: Well, let's see what the w tness
knows and what he believes can be discerned fromthis
docunent which has been identified as Exhibit 5 and 5-A.

BY MR. ROSENBAUM

Q Let me -- let me rephrase the question in a way
that may neke it sinpler. You described who the operating
handler is with respect to each of these plants, correct?

A That's correct.

Q Okay. Let me -- and am | correct that with
respect to MK Tradi ng Corporation and Fleur de Lait -- |I'm
sure |'m m spronounci ng that -- and Queensboro Food
Products, those three are listing -- listed as being
operating handl ers of supply plants as of May 2001 but do
not appear on page 19 with respect to your |ist of

cooperative -- with producers pooled on the order?
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A That's correct.

Al right. Have you conducted any -- strike
that. Have you made any detern nati on whether any non-co-
op supply plant would qualify for marketw de service
payments under Proposal Nunber 77?

A Yes. We went -- we |ooked at the criteria in
t he Proposal Nunber 7 and eval uated all handl ers agai nst
that criteria. And the ones that -- that net -- met
the criteria were the ones that we |isted on --

(Pause)

BY MR. ROSENBAUM

A -- on Appendi x 10, page 81.
Q | appreciate that. And the concl usion one
woul d draw is that you do not list as qualifying for the

payment MK Tradi ng Corporation or Fleur de Lait or
Queensboro, correct?

A That's correct.

Q And those are the three entities that appear on
page 45 as being supply plants and yet do not appear on

page 19 as being cooperatives, correct?

A That is correct.
Q And conversely, am | correct that every supply
pl ant |isted on page 45 that is operated by a cooperative

is listed on page 81 as qualifying for the marketw de
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servi ce paynment?
A The supply plant is not but the cooperative is.
Cooperative handl er.
Q The -- the -- every tinme that a co-op is the
operator -- strike that.

You make that clarification because the
qualifications with respect to the entity as a whol e as
opposed to an individual plant, is that right?

A That's correct.

Q Now, on page 54 of Exhibit 5 you |list sonme
partially regulated plants, correct?

A Yes.

Q And these would be Class 1 plants, is that
correct?

A These woul d be partially regul ated distributing
pl ants, yes.

Q But by definition, a partially regul ated pl ant
is a Class 1 plant, correct?

A That's correct.

Q Al right. And accordingly, these plants are

selling Class 1 mlk just like any fully regulated Class 1

pl ant woul d be, correct?
A They are selling Class 1 nmilk but they' re not

fully regulated, that's correct.
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Q Okay. And you include as owning the partially
regul ated plants Maryland and Virginia M|k Producers, a
cooperative, is that correct?

A As -- as an association with the Marvamid
facility -- plant in Newport News, that's correct.

Q Ckay. And they are one of the co-ops who would
qual ify for marketw de service paynents according to your
list on page 81, correct?

A That is correct.

Q And simlarly, you list Upstate MKk
Cooperative as operating a -- a partially regulated Cl ass
1 plant on page 547

A Correct.

Q And they are also an entity that would qualify
to receive marketw de service paynents according to your
list on page 817?

A That is correct.

MR. ROSENBAUM That's all | have at this tine,
Your Honor.

JUDGE BAKER: Thank you, M. Rosenbaum

M. Beshore, did you have sone questions?

MR. BESHORE: Yes, | do. Thank you, Your
Honor .

CROSS EXAM NATI ON
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BY MR. BESHORE:

Q M. Fredericks, I'd like to first go to your
correction sheet, if I maght, for a monent. Taking
Correction 9 and -- ny question relates to the footnote
that is noted in -- in Correction 9 and -- and simlar
f oot notes appear on many of the tables which item ze a
nunmber of specific categories of -- of bulk -- bulk
commodities with different identifications. And they're
quite precise, apparently. There are quite a nunber of
di fferent categori es.

And |I'm wondering -- | don't know that there is
any particular significance to any of these categories,
but I wonder if you could tell us what the difference is
for the record, please? For instance, Footnote 9
identifies bulk whole m |k, bulk nonfat m |k, and bulk raw
mlk. How are those categories differentiated,
particularly bulk whole m |k versus bulk raw m | k?

A Bul k whole m 1k or bulk nonfat or lowfat mlk
descri bes in our system plant transfer of bulk quantities
of these products. Bulk raw m |k would be -- could be
di versi ons of Cooperative 9(c) mlk or proprietary handl er
mlk to supply plants.

Q Well, so, is bulk whole mlk -- when somet hing

is identified as bulk whole m |k, does that nean that it -
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- that it -- it has necessarily been received at a plant

and then processed in sone way and transferred to another

pl ant ?
A It's come to a plant.
Q Ckay. Is it -- does it inply that it has been

processed in any way, standardized or pasteurized?
(Pause)
BY MR. BESHORE:
A "' m not certain.
Q Okay. But bulk raw m 1k neans m |k that was

delivered directly fromthe farmto the given plant?

A That's correct.
Q Now, what is bulk concentrated m | k?
A That obviously has gone to a plant and has --

has had sone of the water removed fromit and it is
shi pped in a bulk form

Q And how -- how s that differentiated from bul k
condensed or bul k ski m condensed?

A | don't think I list concentrated m|Kk.
think it's bul k condensed m |k or bul k ski mcondensed.
And -- and --

Q Well, Footnote 9 -- or -- I'msorry.
Correction 9 has as its |ast category there bul k

concentrated mlk. And I just wonder, what's the
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di fference between bul k concentrated m |k and bul k
condensed mlk, if there is one?

A They're synonymous in this -- in this -- in
this case here.

Q Bul k ski m condensed woul d be just what it
inmplies; that is, the fat -- the butter fat having been
ski mmed of f?

A Ski mmed off, correct.

Q OCkay. Thank you. Now, could you turn to page
19 of Exhibit 5 which is titled, "Cooperatives with
Producers Pooled on the Northeast Order, July 2002." The
-- am 1l correct that these cooperatives |listed on page 19

are not necessarily handl ers under the order?

A That is correct.
Q Woul d all of the cooperatives who are handl ers
be the -- be listed on page 18 under the section "9(c)

Handl ers List"?

A Yes, they would, for that respective nonth that
you're -- you're tal king about, nonth and year you're
t al ki ng about, correct.

Q But for -- for July 2002, if you conpared the
list on page 19 with the list of 9(c) handlers on page 18
identified with a -- with a "one" for July of 2002, "one"

meani ng that they were a handler for that nonth?
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A That's correct.

Q Ckay. Any -- any handler not |isted on page 18
but also listed on page 19 as a cooperative which was not
pooling its nenmbers' mlk, is that correct?

A That is correct.

Q OCkay. There's an asterisk and, forgive ne if
you explained this in direct from-- with M. Stevens,
several of these cooperatives have asterisks noted on them
as not having a USDA Capper Vol stead voting determ nation.
What -- what does that nmean?

A The Capper Vol stead Act provides certain rights
and privileges to co-ops that neet the qualification
criteria, and that's -- that's what we've noted here.

Q Does that nmean that in a -- in a referendum
under the order those organizations are not entitled to
vote for their nenmbers, the ones that do not have a Capper
Vol st ead voting determ nation?

A That is -- that is one thing it neans.

Q Now, if one of those organizations is a --
|isted as a cooperative, you say, with producers pooled,
if they're a -- if they're on this list, they're not a
handl er, they can't vote. What are they doing with
respect to the marketing of their nembers' m |k under the

order, if anything?
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A " m not certain what you're -- what you nean,
what are they doing.

Q Does this list indicate or inply that the
organi zations are engaging in any -- any marketing
activities under the order? The list on page 197

A It doesn't inply that they are or they are not.

Q Are there any cooperatives which are operators

of pool plants but not 9(c) handlers under the order? Let

me -- if they are, would they appear on -- on the plant
listing that -- that you have provi ded here?

A Yes.

Q So we could -- we could review that and

det erm ne whet her any of these organi zati ons which are not
9(c) handlers but are nevertheless |isted as co-ops happen
to be handlers as the operator of a plant?

A That's correct.

Q OCkay. Do you happen to know how many -- how

many cooperatives are listed on -- on page 19?
A | think it's like --
Q W -- we could all count them [|'msorry?
A Eighty or 81 or 79 to 81. | can't renenber

It does change a bit fromnonth to nonth.
Q Thank you. Now, going to -- going to page 25,

which is the non-pool and other order pool plant |ist for
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July 2002, I -- 1 just -- | noticed -- happened to notice
on here that Coulter -- Coulteryon Dairy in Pittsburgh is
listed as a non-pool manufacturing plant. Are you -- is
that a correct -- correct designation for that facility?
(Pause)

BY MR. BESHORE:

A | believe it is. If -- if -- 1"l verify that
-- that is that case. If you know sonething different
that points in that direction, then I'll verify that.

Q Well, | think there's a distributing plant by

that or a simlar nane in the western Pennsylvania area
and | thought that's what -- that's what that ni ght be.

If you go to page 31, which is the geographic -

- the map of the June 2002 handler -- handler list? | --
| was having trouble matching up the map -- sone of the
map nunbers with the list. And | don't knowif I'm

| ooking at the right list or the wong |ist.

But for instance, Nunmber 160 in western
Pennsyl vania or 158 in north central Pennsylvania or 156,
nort heastern Pennsylvania, | -- the following |list ends at
150, at least in ny copy of the exhibit.
A The -- that index that goes with that map on
page 31 is sorted by al phabetic nane of the -- of the

pl ant .
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Q Ch, | gotcha.

A The map nunber is not a sequential number. So
the --
Q So that 160 is on there and I -- | wasn't
reading it right. Okay. Thank you. That -- that hel ps.
Could you turn to the paynent -- "Sel ected

Reporti ng and Paynent Date" table on page 42, 43, and 447
(Pause)
BY MR. BESHORE:

Q If you look at the lines for paynent to, and
|"mjust starting with the year 2000, paynment to producer
settl ement fund and paynent from producer settlenment fund,
the third and fourth |lines down on the -- on that docunent
on page 42, there are three nonths during the year when
the -- the date for paynment in and the date for paynent
out is the sane day, if I'"'mreading it correctly. 1Is that
-- is that accurate?

A That's correct.

Q Okay. And does that present a problemin
adm ni stration of the producer's settlenment fund which
Proposal 4 is intended to address?

A Eri c Rasnmussen, the market adm nistrator, is

going to testify in nore detail about -- about Proposal 4
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Q Ckay.

A -- with -- with this cal endar conposition at a
later time. If -- if it's okay, I'll defer questions
then. |Is that --

Q To the boss? Defer to the boss? That's fine.

A Defer to the boss

Q Ckay.

A Thank you.

Q I n any event, the table shows that under the

present order regul ations t

and go out

A That
Q Okay. Now,
(Pause)

BY MR. BESHORE:

is the sanme day?

i s absolutely correct,

he date for funds to come in

yeah.

turning to page 46.

Q | want to nmake sure that | understand the
makeup of -- of these nunbers. The docunent -- the table
is titled, "Bulk M|k Received at Northeast Order Pool
Supply Plants.” Does that include and is it limted to
m |k physically received at those facilities?

A VWhat el se are you inplying?

Q MIlk that is, you know, diverted from or deened

recei ved. From one si de of

i nst ance.
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A That scenario you just nmentioned coul d occur.
|'"d have to |l ook at the data for those respective nonths
to see if there were any one instance occurring in those
nont hs in question.
Q OCkay. Well, | understand the footnote that
said that it includes transfers and diversions of -- of

bulk mlk, which | understood to be diversions to the

supply pl ant.
A Ri ght .
Q And you're not certain whether it also could

i nclude diversions fromthe supply plant to a non-pool

pl ant ?
A That could be included in there.
Q Ckay. Are --
A It would --
Q -- are you --
A -- diversions.
Q Are you going to be -- can you deterni ne
whet her those -- whether any transactions of that sort are

in fact included in those numbers?

A Di versions of -- of mlk froma supply plant to

Q Non- pool pl ant.

A -- non-pool plant? In -- let ne think. That
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woul d be included in that nunber.
Q It -- it would be?
A Yes.

Okay. So those nunbers then represent the
total supply of mlk associated with those supply plants
recei ved or diverted fronf

A That's correct for bulk mlk.

Q Ckay. Thank you. Now, if you'd turn to page

497
(Pause)
BY MR. BESHORE:
Q In this -- in this case, do | understand from -
- fromthe title that the 24 mllion pounds reflected from

t hese sources, fromthese non-pool plants, in May 2001 was
m | k physically received at the non-pool plants and
delivered to Order 1 pool plants?
A That's correct.
(Pause)
BY MR. BESHORE:
Q Okay. Would you turn to page 57, please?
Appendi x 3-B?
(Pause)

BY MR. BESHORE:
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Q This table shows transfers of packaged fluid
m |k products fromthe list of partially regul ated plants
to the listed pool distributing plants, is that correct?

A That is correct.

Q Now, if one of those partially -- one of the
transfer or partially regulated plants had itself received
packaged m |k fromanother facility and had retransferred
t hat packaged mlk to a pool distributing plant under
Order 1, would those novenents be included in these -- in

this table?

A " mgoing to have to verify that for you. |
beli eve that would be a crew -- correct since we're
tal ki ng about packaged transfers. But |I'm-- but |I'm

uncertai n whether that would --

Q Okay. Well, let me ask it another way and
maybe -- maybe it won't clarify it, but it's nore
precisely -- to nmore precisely indicate what |'m

interested in.

|s there any -- any | anguage whi ch woul d
segregate or identify in any way in these statistics the
source of the packagi ng, what plant packaged the m |k
whi ch was transferred fromthe partially regul ated pl ant
to the pool distributing plant?

(Pause)
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BY MR. BESHORE:

A No, there's not.

Q Ckay. If you'd -- if you' d turn then to page
61, Appendi x 4-B?

(Pause)
BY MR. BESHORE:

Q M. Fredericks, this -- this exhibit indicates
that if Proposal 9 were adopted as you understand it and
it was applied to -- to the operations partially regul ated
di stributing plants during the nonths of January through
July 2002, additional pounds woul d be pool ed under the
order?

A That's correct.

Q Okay. Does that indicate, as it apparently
woul d, that at |east three additional plants -- since
you' ve showed the vol unes, at |east three additional
pl ants woul d have becone pool ed under the order that were
not presently pool ed?

A That is correct.

Q Do you know how nmany additional plants would --
woul d have becone pool ed under Order 1 if Proposal 9 were
-- were adopted during these nonths?

A O f the top of nmy head right now | don't know

t he exact nunber. | know it's nmore than three. If -- if
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-- if need be, | can get that by a |ater date.

Q M ght -- mght they be sonme of the partially
regul ated plants with packaged mlk transfers as shown on
t he precedi ng tables at pages 57, 58, and 597

A Yes -- yes, they woul d be.

(Pause)
BY MR. BESHORE:
A Let me restate that. It could include some of

those partially regulated plants |isted on pages 57, 58,

and 59.

Q O, | assune, other partially regulated plants
that are shown as having -- as being partially regul ated
during those nonths on your table of -- plant

classification information earlier in the exhibit?

A Yes.
Q OCkay. Now, the -- the nonths that are shown on
page 61 are -- let me ask this. Wuld those -- would

t hose plants have beconme pool ed as supply plants because
Proposal 9 relates to the supply plant definition?
A Yes, they woul d have becone pool supply plants.
Q Okay. So if Proposal 9 were adopted, plants
that are presently partially regulated distributing
pl ants, such as those shown on pages 57, 58, and 59, may

have beconme pool ed under the order as pool supply plants,
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correct?
A Some of those, correct. Yep.
Q Okay. And during the nonths shown on page 61,
t hose are, what, 10 percent shipping nonths for supply

pl ants under the order?

A Were supply plants -- that is correct.
Q So basically, this would indicate that -- and
presently, a -- a partially regulated distributing plant

must distribute 25 percent of its packaged fluid mlKk

products in the marketing area to beconme fully regul ated?

A Twenty-five percent is the -- is the --

Q ls the --

A -- cutoff nunber.

Q -- the nunmber. In essence, Proposal 9 would

reduce that to 10 percent in the nonths of January through
July at least and make it -- make them supply plants? |If
t hey reached 10 percent.

A It would | ower the nunber, that's correct.

Q | gather there was no request to have those
cal cul ati ons nade for nmonths wi th higher supply plant
performance requirenments? The date on page 61. It was
just requested for those nonths and that's why you did it
for those nonths?

A It was requested and by agreement with the --
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the requesting parties, this was the nonths that we
determ ned that were -- when to provide 2002 dat a.

Q Okay. Since those plants are qualified supply
pl ants, if you use the full nonths, there' d be a different
set of qualification criteria for the amount of packaged
m |k that had to be distributed to -- to beconme fully
regul at ed?

A That is correct.

Q Now, if you'd turn to page 62 and 63, which are
-- are your -- which represents information that you
prepared to show the potential inpact of Proposals 3 and
6. Is it correct that with respect to Proposal - -
Proposal 3 were to be adopted, m |k would have been
ineligible for pooling -- mlk presently pool ed under the
order woul d have been ineligible for pooling in every
nmont h except the nonth of Septenber 20017

A That is correct.

Q The asterisks just represent |less than three
handl ers, as the footnote indicates?

A That is correct.

Q And with respect to Proposal 6 on page 62,

t here would only have been four nonths -- January,
February, August, and Septenber 2001 -- when m |k would

have been ineligible for pooling?
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A That is correct.
(Pause)
BY MR. BESHORE:

Q Coul d you turn to page 80, please, M.

Frederi cks?
(Pause)
BY MR. BESHORE:

Q Now, with -- with respect to this informtion,
does -- the title indicates that these are diversions from
Nort heast Order handlers to other order pool plants. Does
that include both distributing plants and supply plants
under other orders?

A Under the other orders, correct.

Q If the mlk is diverted to an other order
di stributing plant, does it remain pooled into Order 1 or

does it beconme pool ed under the other order?

A It remai ns pool ed under Order 1.
Q Is there a linmtation to that to the extent to
which it is not classified as Class 1 at the -- or is

there any limtation to that in terns of howit's
classified at the other order distributing plant?

A Do you nmean the limtation on the amunt od
di ver si ons?

Q " minterested in where the mlk's -- mlk's
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pool ed, and | guess if you've got -- a diversion is a -
- is a delivery directly froma -- fromfarnms, correct?
A That's correct.

Q Okay. Now, if it's delivered to an other order
di stributing plant, under sonme circunstances it would be
pool ed under the other order, right?

A That's right. The -- | nmean, the -- the -- the
di version fromthis order could be pool ed under the other
order if it, you know, net -- net the criteria, basically,
of the other order that is the receiving plant --

Q Well, by definition, those are other order
pl ants, right?

A Coul d you restate the question?

Q Well, ny -- what I'"'mreally trying to learn is
whet her these novenents renai ned pool ed under the -- on
the originating order or whether sonme of these vol unmes
becanme pool ed at the destination order.

A These volunmes on this table all remained O der
1 mlk. They were not pooled on the other order. That

woul d have been --

Q Okay. That's the "Diversions To" colum?
A That's correct.
Q O set of colums. How about the "Diversions

From' col um?
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A Sim|lar scenario, except for those were
di versions fromthe other orders as listed in that first
col um.

Q And they remai ned pool ed under the other

orders?
A That is correct.
Q So, the extent those are diversions to

di stributing plants, they would have been at requested
Class 2 or 3 utilizations in order to attain pooling
status fromthe originating order?
A That -- that's right.
Q Woul d you turn to page 85, please?
(Pause)

BY MR. BESHORE:

Q Okay. Now, this -- this table was assenbl ed at
our -- our request by your office, correct?
A That's correct.

Q And is it correct that the -- the shaded

col ums, which are the disposition colums as opposed to
the recei pt colums, represent the volumes of mlk that
were used to produce the indicated product?

A That is correct.

Q Okay. And al though the | abel says -- the

headi ng says, "Pounds of Product,” it's not pounds of

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

122
product manufactured, it's pounds of m |k used to produce
the indicated products?

A That is correct.
(Pause)
BY MR. BESHORE:

Q Now, what's -- could you turn to page 86,

pl ease?
(Pause)
BY MR. BESHORE:

Q Again, this was a set of -- of data you
conpiled at -- at our request. |If one wanted to estimte
the -- first of all, this table just represents pounds --
proportions of mlk delivered to distributing plants. It

doesn't reflect the classification of the mlk in any way,

correct?

A That is correct.

Q Okay. Now, if one wanted to estimate the --
the utilization of the mlk received at distributing

pl ants just on an aggregate narketw de basis, would 90
percent utilization for Class 1 at distributing plants on

an aggregate nmarketw de basis be a fair estimated Class 1

utilization, in your judgnment?
A In my judgnent, a range of, say, 85 to 90
percent would be -- would be -- for -- for -- that is a
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stand-al one Class 1 distributing plant, not systemor unit
pl ants which we have in the Northeast Order

Q Ri ght .
A I f you need a nore accurate nunber, | can
provi de that.
Q Ckay. Eighty-five to 90 percent would be the
range --
A That's correct.
-- for stand-al one distributing plants. Okay.
(Pause)
MR. BESHORE: Thank you, M. Fredericks.
JUDGE BAKER: Thank you, M. Beshore. Are

there other questions for M. Fredericks? M. English?

CROSS EXAM NATI ON
BY MR. ENGLI SH:

Q M. Fredericks, I'd like to start, actually,
with Proposal 9 for a nonment and sonme of the questions
that M. Beshore asked.

In preparing the table and in | ooking at
Proposal 9, you concluded, did you not, that one or nore
pl ants presently regulated as partially regulated plants
woul d now qualify as a supply plant under Part (c) of

1001.7, correct?
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A That's -- you're referring to the information

presented at page 617

Q Yes.
A Yeah, that's correct.
Q So hypothetically speaking, a -- let nme back

up. Would you agree with me that there are partially
regul ated plants that are -- whose volune is included on
page 61, under the assunption that Proposal 9 is adopted
or whatever the terns of Proposal 9 would be if it were
adopted, that are what you would call a distributing

pl ant ?

A Currently a partially regulated distributing
pl ant .

Q And a distributing plant is defined under Part
1000.5 of the order as being a plant that is approved by a
duly constituted regul atory agency for the handling of
Grade A mlk at which fluid m|k products are processed or
packaged and from which there is route disposition or

transfers of packaged fluid mlk products to other plants,

correct?
A That's correct.
Q | f Proposal 9 is adopted, would such a plant be

both the distributing plant under 1000.5 and a supply
pl ant under 1000. 67

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

125

A Both a distributing plant and a supply plant --
Q Yes.

A -- question?

Q Yes. Does it not still nmeet the definitions of

1000. 5, which is a national definition for a distributing
pl ant, but would al so now neet the definition of 1001.7(c)
as applied to 1000.67

A When -- 1"l answer those things in two parts.
| may need to cone back with you for sone nore data. | --

my -- nmy understanding is when you -- when you hit one of

the -- one of the criteria, that's which you becone and it
ends at that point. But I'mgoing to have to --
Q But wouldn't it be the case that you'd now have

a conflict with the mlk regulation and you' d essentially
be both things at once?

A | -- 1 can't answer that.

Q Okay. Fine. Going to page one of Exhibit 5
and starting with the colums for Miine, do you -- would
you agree with me that there was a change in the
regul atory status of a facility in Maine affecting the
Mai ne producer mlk fromJanuary to February of 2001, that
a plant becane a fully regulated facility under the order?

"1l help you out. QOakhurst Dairy was not a

fully regul ated plant under Order 1 until February of
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2001, is that correct?
(Pause)
BY MR. ENGLI SH:
A That is correct.
Q So for instance, that would explain -- let nme
back up. In May of 2000, there's 44.9 mllion pounds of
producer mlk for Maine and in May 2001 there's 56.4

mllion pounds of producer mlk. There wasn't suddenly 12
mllion new pounds of m |k being produced in Mine,
correct?

A That is correct.

Q At least a significant portion of that

di fference woul d be associated with that plant becom ng
fully pooled on Order 1, correct?

A | woul d assune that would probably be the case.

Q Looking at Virginia for 2000, there's a
significant drop fromApril to May. |Is there a plant
expl anation for that as well? There's a drop of al nost 17
mllion pounds, and | assume that there weren't 17 mllion
pounds | ess m |k being produced in Virginia in July than
in June.

A Wt hout | ooking at the list of pool plants and
handl ers for that nonth in question as well as perhaps

ot her orders, neighboring orders, | couldn't -- | couldn't
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tell you exactly what was behind that change.

Q Turning to Rhode Island, for 2002, in the total
there's a zero even though there's restricted data January
t hrough July. Is -- is that zero an error and it should
be restricted or should we conclude that there's zero mlk
in Rhode Island now for 2002?

A Restricted data.

Q Turning to the Other States data, and you're
wel cone to | ook at page 87 which | think is what -- a
delineation of this. And |ooking at West Virginia for a
nmoment, West Virginia has two nonths in which it is part
of the restricted data. When | |look at 87, | did not see
West Virginia -- a footnote including West Virginia. To
the extent it was omtted in page 87, would it be correct
that it was part of data in 87 for June 2001 and January
2002?

A January 2002 it is footnoted in Footnote Nunber

Q Al right. | apologize. | mssed that one.

But the -- but it's -- Footnote 6 is continuous
for a period of months in 2001. To be correct, there --
West Virginia at |least for the nonth of June should have
been |isted?

A To be correct, you -- you -- you appear
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correct. That is right.

Q Going to 87 and the first -- the only nonths,
August through Novenmber of 2000, the first nonths when --
when that m |k appears, there's a Dannon facility out in
Utah that is regulated under this order, correct?

A That is correct.

Q Would it be correct to assunme that -- that
since the Utah facility was pooled in each of those four
nmont hs but alternative plants were pool ed ot herw se,

i ncludi ng Idaho in August and Novenber, that it would be a
fair characterization to assune that -- that that U ah
facility nmade a bulk of its Septenber and October nunber
or at least that it's not larger -- nuch -- significantly

| arger than the Septenber nunber when | ooking at July and

Novenber ?
A Coul d you pl ease repeat?
Q Sure. Wuld it be a fair characterization,

wi t hout divul ging the exact size of the Dannon facility,
to -- to state that the Dannon facility probably does not
process nmore than 2.7 million pounds of producer m |k
given that was the volunme in Septenber and Cct ober but
there was significantly nore volunmes in August and
November ?

(Pause)
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BY MR. ENGLI SH:

Q Let me put it another way. Would it be fair to
say that the bulk of that mlk that is pooled in August
and Novenber above 2.6 mllion was |Idaho m | k?

A You know, w thout | ooking at the detail |
cannot say that definitively.

Q Tables 1 through 3 -- pages one through three
do not include by definition non-pool producers, correct?

A That's right. These are pool -- pool producers
represented here.

Q Can a producer for the same nonth be a producer
on Order 1 and al so a producer on another order?

A That is possible.

Q Do you know for a fact whether that occurs in

this market?

A I n what nont h?

Q In this market. Any -- at any tine.

A Yes, that has happened one tine.

Q So the provision for a producer for other

mar ket s does not necessarily exclude a producer from--
fromqualifying sinmultaneously on at | east two orders
under -- under the Federal Order Program correct?

A The Northeast Order provision that specifies

t hat does not really speak to that, correct.
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Q Soif we're -- if we ook |ater at data from
ot her market adm nistrators with respect to -- to nunber
of producers from say, the state of Pennsylvania, we
couldn't sinply add that to the nunber of producers pool ed
under this order from Pennsylvania and have a true picture
of the number of producers because we may be doubl e
counting some, correct?

A On the producer count that is correct.

Q As to mlk, however, that wouldn't be double
count ed, correct?

A That's correct.

(Pause)

BY MR. ENGLI SH:

Q Turning to page 19 and the questions -- sone of
t he questions that were asked by M. Beshore, to the
extent that cooperatives -- |I'mlooking at the footnote
for a nmonent. The footnote and those that are noted for
the footnote nmerely neans that those entities have either
not applied for Capper Vol stead status for voting and
ot her order issues or if they applied, conceivably they
were turned down, correct?

A That is correct.

Q It does not nean that those entities are not
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necessarily Capper Vol stead entities? It doesn't nean
that -- that -- just because they have an asteri sk doesn't
mean a determ nati on has been nmade that they are not
Capper Vol stead entities, correct? Because they may not
have applied?

A They may not have applied and they may not
qualify, that is correct.

Q And not withstanding the question from M.
Beshore that if they aren't a nunber one on page 18 and
they're listed on 19 that the m|k's not being approved.
Nonet hel ess, the heading is cooperatives with producers
pool ed under the Northeast Order. So at |east sonme of the
mlk represented by those entities would be pool ed?

A That's right. The m |k of those producers that
are menbers of those cooperatives is being pooled on this
order.

Q On page 46, you were asked a series of

guestions by M. Beshore about what was included in those

nunbers and deemed received was -- was part of this issue
when you tal ked about diversions. But | don't think you
tal ked about transfer mlks. |If mlk was received at

these plants |listed on page 46 but transferred, it would
al so be reported here, correctly -- correct?

A That's correct.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

132
Q Turning to page 49.
(Pause)
BY MR. ENGLI SH:
Q These 24,196, 000 pound -- 24,196, 563 pounds,
how woul d that m | k be accounted for by the order?
(Pause)

BY MR. ENGLI SH:

A W -- we -- in our statistics, do you nean?
Q Yes.
A We have a -- we have a -- an "Other Order™

category on our statistics we publish.

Q Woul d the m |k be pool ed under the order?

A It would be "Other Order” mlk, so -- so it
woul d be pooled on -- you're asking whether it would be
pooled on this order or the other order?

Q Well, it's also unregul ated, so it says other
order or unregulated. So to the extent it's unregul ated
mlk, would you --

A That woul dn't be pool ed.

Q It would not be pooled. Wuld it be priced
under this order?

A " m not certain how that gets priced, to be
honest with you.

Q If it's not priced under this order, does your
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office even audit what is paid on this kind of -- mlk of
this kinds of nature, this kind of transaction?

(Pause)
BY MR. ENGLI SH:
Q Aren't these transactions basically outside the
order?

A They are. They are.

Q Ckay.
A And you know, I'mnot certain, to be honest
with you. [I'mnot involved in the audit function at al

and | can't verify that 100 percent.

Q But you believe that those transactions are
basically outside the order?

A Correct.

Q When there are transactions outside the order,
whet her they are from non-pool plants to pool plants or in
reverse, from pool plants going to non-pool plants, do you
know whet her there are tinmes in which the prices received
by the handlers are |less than what it woul d ot herw se be
order m ni muns?

A There concei vably could be tines.

For instance, if in the flush nmonth a pool
pl ant needs to dispose of surplus mlk, it may di spose of

that ml|lk and receive whatever the market will bear,
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correct?
A That is correct.
Q And what the market will bear may very well be

| ess than, say, Class 3 or Class 4 price, correct?

A That is correct.

Q M . Rosenbaum asked you a series of questions
about who m ght be eligible or who was eligible to receive
t hese paynents. And turning to page 81 for a nonent and
your calcul ation of estimated total funds deducted from
producer settlenment fund at six cents per hundredwei ght.
For that colum or, | guess, for the estimated qualifying
pounds, can you answer M. Rosenbaum s question as to
whet her or not those estimated qualifying pounds included
pounds pool ed from outside the marketing area?

A If they were ordered -- if there was pounds
t hat were pooled on this order, yes, they would be
i ncl uded.

Q So in other words, when you did this
cal cul ation, you didn't do anything to exclude by -- by
way of exanple m |k that was pooled from M nnesota but
physically delivered to a manufacturing plant in M nnesota
and didn't actually be delivered to this order? Wen you
did these cal culations, you didn't nake any mechanismto

exclude that if it was one of these qualifying entities?
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A That is correct.
(Pause)
BY MR. ENGLI SH:

Q On page 82 -- and this is a question that goes

beyond page 82, so it's -- what does it nean by sales of -
- of -- of -- of packaged -- of Class 1? | take it that
was -- that is not including packaged mlk transferred to

a facility and then sold. This would be mlk received as
bul k and packaged and then sold as Class 1 for these
pages, correct?

A That -- that'd be correct.

MR. ENGLI SH: Thank you, sir. That's all |
have at this tine.
JUDGE BAKER: Thank you very much, M. English
Are there other questions? M. Vetne?
CROSS EXAM NATI ON
BY MR. VETNE:

Q "' m John Vetne, appearing for Friendship. M.
Fredericks, first | want to express nmy gratitude for you -
- your work here in putting all this stuff together for
us.

You received a nunber of data requests from
Friendship that aren't included here, correct?

A There is some requests that are not included in
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the data as presented.

Q And some of that was not included because of
di scussions with your office and either nme or -- or Warren
Shanback because it would have been difficult to assenble
for sonme period and representative data or representative
nont hs was i ncl uded i nstead?

A That is correct.

Q And some of the material wasn't eventually
assenbl ed because there was an evolution in the proposals
that actually nade it from some proponent's desk to the
hearing notice? There were proposals that weren't

accepted for hearing?

A That is correct.
Q And sonme requests -- data -- requests cane to
your office before the -- the final elimnation and they

becane not rel evant?

A That -- that would -- correct.

Q Ckay.

A Your terms.

Q And sonme of it just involved data that you

didn't have or didn't have assenbled in a certain form and
coul dn't produce, correct?
A You' re tal king about the data that was not

cont ai ned here?
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Q Yeabh.

A Yes.

Q Ckay.

A Fair assunption -- fair statenent.

Q I, like Marvin, had a little bit of question on

the difference between bulk raw m |k and bul k whole m k.
s the only difference between the two raw m |k being from
a farmand bul k whole m |k being -- having hit a plant at

one point and it may al so be raw?

A That's right. It's how our database enunerates
it and -- exactly right.
Q Ckay. If -- if mlk were received and

st andardi zed to 3.25 percent butter fat and then
transferred, would -- would that be included in the bulk
whol e m | k?

A Bul k whole m | k.

Q OCkay. So the bulk whole mlk could be both raw

unst andardi zed as well as standardi zed?

A It could be. The point is the plant, as you
ment i oned.
Q If you'd turn with me to page 47 of Exhibit 5,

pl ease? The data for Novenmber of 2001 is the nost
conplete data that we have that's broken out into various

sources of 12-B m | k. And for November where we have at
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| east one other category, the volune of dairy farmers for
other markets mlk is only 344 mIlion pounds.

My question to you, would it be fair to say
that the volume of dairy farmer for other market mlk
woul d -- would generally be a small nunber for the other
nmont hs al so as a portion of the aggregate?

A The -- in every nonth, dairy farmer for other
mar ket s al so i ncludes producer handler data. So |I'd, yes,
definitively say that w thout |ooking at the nunmbers.

Q Do you know or have a recollection from your
dat a whet her conmbined dairy farmer for other market and

producer handler data fromnmonth to nmonth can vary

consi derably, say from 300 mllion pounds -- | nean,
300, 000 pounds to several mllion pounds?

A It can vary, yes.

Q Can it vary by the extrenme anpunt that |

descri bed? To your recollection. And I'm not asking you
to testify to something that you can't recall. [|'mjust
asking if you do have a recoll ection.

A | know it did vary. Wether -- whether -- |
can't exactly recoll ect the nunbers whether -- the
variation that is presented in this table does not stick
inmy mind. | -- 1 do sinply know it does vary and | can

verify that if that's a question, those -- that data.
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Q Thank you.

(Pause)
BY MR, VETNE:

Q If you recall, Chip English asked you sone
guestions about plants that m ght nmeet both the
definitions for distributing plants in Section 5 of the
general provisions and supply plants in Section 6 of the
general provisions. Do you recall that series of
guestions?

A Yes, | do.

Q Okay. Are you aware that since the advent of
order reform and even previous to order reformthat at
| east one plant, the Friendship Dairy plant, has at times
served as a supply plant neeting the Section 6 definition
and at all tines nmeeting the Section 5 definition of a
di stributing plant?

A ' m not aware of that.

Q You're not aware of that? Are -- are you not
aware that Friendship Dairies has sone Class 1

di stri bution?

A Yes.

Q Fromits plant?

A Yep.

Q And has al ways had sone Class 1 distribution
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fromits plant?

A Yep. |'m aware of that.

Q OCkay. And are you not also aware that
Friendship has at times qualified as a supply plant?

A " maware of that.

Q OCkay. So during those tines when it qualified
for a supply plant, it has nmet both the definition of a
supply plant, one that supplies others with -- with bulk
mlk, as well as distributing fromits own plant?

A The way you just led nme through, | understand
and | agree with. |'d have to |look at the provisions to -
- to --

Q Right. And during those tines when it served
as a supply plant, it met the seven -- Section 7(c)
definition of a supply plant while simultaneously neeting

the Section 5 general definition of a distributing plant,

correct?

A You know, if you pointed out a nonth in
particular in question, | could go through and --

Q I n any nmonth when -- when -- when Friendship

qualified as a pool supply plant, which it has in the
past, correct?
A That's correct.

Q During that nonth, Friendship was also a
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Section 5 distributing plant. [If you |look at Section 5 of
the order, it's not the pool distributing plant provision,
it just -- just a plant that has distribution.

MR. STEVENS: Your Honor, | don't want to
object, but 1'd like to point out for the record that -
- that certainly M. Vetne's client could testify to these
matters. | think the witness has expressed sone
reluctance to -- to nmake statenments that he's not sure of.
Certainly, John's witnesses are in a better position to
state that for the record.

JUDGE BAKER: M. Vetne, do you agree with M.

St evens' statenent?

MR. VETNE: Well, I'mnot sure that M.

Shanback can descri be how the market adm nistrator's
office applies its provisions. That's why |I'm asking this
witness if he knows.

MR. STEVENS: Well, the point is not how he
applies his provisions. The point is whether -- whether
your witness is -- is willing to testify for the record
that they -- that they have qualified during certain
nonths with certain status.

MR. VETNE: Yeah, they're willing to.

MR. STEVENS: Well, there you go. There's your

answer .
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JUDGE BAKER: What -- what is it you're
suggesting that M. Vetne do?

MR. STEVENS: Well, I -- 1 -- I'"m suggesting
that he present it through his own w tness and not ask the
mar ket adm nistrator's witness to speculate as to the
status of his client's plant during any given nonth during
the year during the course of the hearing.

JUDGE BAKER: Well, | don't think specul ation
is of value for the secretary in arriving at a deci sion.
But if the witness knows sonething is a fact, then there
shoul d be no objection to it.

MR. STEVENS: | agree with that. But | think
the witness has expressed some uncertainty as to the
status of the plant, which is why | made the comrent.

BY MR. VETNE:

Q M . Fredericks, do you have the order |anguage
in front of you?

A Yes, | do.

Q OCkay. And can you refer to General Provision,
Section 1000. 5?

A Yes.

Q Okay. And from your know edge of Friendship's
operations, is it not a fact that Friendship is a Section

5 and has been a Section 5 distributing plant for many,
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many years?
(Pause)

BY MR. VETNE:

A Yeah, it -- it -- | agree with you. It appears
to neet the general distributing plant definition as -- as
you -- as laid out here.

Q Ckay.

(Pause)

BY MR. VETNE:
Q If you could turn for a nmonent -- | lost it.
" m | ooking for the -- oh, yeah. Here we go. Page 18 and
19, pl ease.
(Pause)
BY MR. VETNE:
Q Now, the -- the -- on page 19, the co-ops that
are not asterisked are -- are co-ops that have made an
application under 7 CFR Part 900 for certain privileges as

a qualifying co-op to vote on behalf of their nenmbers. W

-- we went through that. That's correct?

A Ri ght .

Q Ckay.

A There were other parts of that act that -- that
-- that, you know, |'m not speaking about but that is one

of the provisions that they --
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Q Yeah. Now, the list of Section 9(c) handlers
on page 18 is shorter than the |ist of co-ops w thout an
asterisk on page 19. Is it not a fact that many of the
co-ops on page 19 are included in a -- multi-co-op
organi zation on page 18? For exanple, Allied Federated
Cooperative includes as it -- its conmponent parts severa
smal | er cooperative associ ati ons which are independently
Capper Vol stead-qualified co-ops?

A That is correct.

Q So if -- if there -- to the extent that there
are co-ops on page 19 that have no asterisk but we don't
find themlisted on page 18 under Section 9(c) handl ers,
there are co-ops that are marketing their m |k through
ei t her another cooperative association or through a -- a
federation or a conbi nati on of co-ops on page 187

A O perhaps with -- with a proprietary handl er.

Q O they market their mlk as a qualified
cooperative association through a proprietary handler, is
t hat what you're sayi ng?

A That's right. Their mlk is pooled by the
proprietary handl er

Q And for that purpose, would you please turn to
page 86? The second colum on page 86 woul d include

Capper Vol stead-qualified voting cooperatives whose mlk
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is pooled by proprietary handlers, correct?

A That is correct.
Q Ckay.
A For -- for those co-ops that are pooled by a

proprietary handl er
Q Ckay. So the second columm on page 86 makes no
judgnment as to whether the mlk is independent producer
m |k or cooperative mlk. It could be either mlk pooled
by the -- proprietary handl er?
A That is correct.
Q And the data represented in the second col umm
of page 86 further could include sone m |k by cooperative
associ ati ons who have not elected to apply for voting
qual ification and other privileges under Part 9007
A That is correct. That could apply for Colum 2
or 3.
Q Okay. Now, if you'll turn with me for a
nonment, please, to page 617
(Pause)
BY MR. VETNE:
Q And in earlier response to questions, you
i ndi cated that the pounds of m |k shown as additional
pounds on page 61 includes ml|k of partially regul ated

di stributing plants that would becone pool ed under
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Proposal 9. Wuld it be fair to say that the predom nant
utilization of those additional pounds that you've
identified would be Class 17?

A That's probably a fair statenent.

Q In preparing this data, you did not include in
your consideration of whether or not to include the pounds
any determ nation on whether those partially regul ated
di stributing plant nmade bul k shi pments of producer nm |k by
di version or transfer to someone else's distributing

pl ant, am 1l correct?

A That is correct.
Q And woul d you also agree with nme that a bulk
transfer for diversion of rawmlk is -- is a function

that more or | ess defines a supply plant?
A That's one -- one thing they certainly do,
correct.
Q OCkay. So the data in 61 -- on page 61 could
i nclude plants that have no transfer or diversion function
with respect to supplying mlk to distributing plants of
ot her parties?
(Pause)
BY MR. VETNE:
Q Want me to repeat that?

A Repeat that, please.
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Q Ckay. The data in -- on page 61 could include
partially regulated distributing plants that do not for
any of those months -- did not for any of those nonths
supply any raw or assenbled mlk in bulk to soneone el se?

A Wt hout | ooking at the data, | couldn't tell
you for certain that that's the case or not.

Q Ckay. But we do have on page 49, for exanple,
non- pool ed plants that nade bul k transfers to plants
regul at ed under Order 1, correct?

A That's correct.

Q And for the same nonth, on page 57, we have a
list of partially regulated plants that made packaged m | k
transfers. Do you see that?

A Yes.

(Pause)

BY MR. VETNE:
Q To the extent -- and we're going to nove
t hrough three pages here. To the extent that the data on
page 61 would include plants that are on page 61 because
they supplied mlk to a distributing plant --
A You' re tal king about plants on page 577
Q " mtal king about the pounds on page 61. Sonme

partially regulated plant that woul d become regul at ed
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under Proposal 9, okay, and that vol une.

A Yep.

Q To the extent that that regul ati on was
triggered by transfers to pool distributing plants of
packaged fluid mlk, right? W can |ook at page 57 and
conpare it to page 49 to see whether any of those
partially regulated plants also made bul k transfers.
(Pause)

BY MR. VETNE:
You could -- you could -- you could do that.

Par don?

> O >

Yes, that would --

Q Yes, okay. And you know, for what it's worth,

none of the plants -- the partially regulated plants that

made packaged m |l k transfers on page 57 al so nade bul k

mlk transfers on page 49. You don't have to go through

the |ist.

A "1l take your word for that. | haven't --
haven't | ooked nysel f, but.

Q Al right. GCkay. | have a -- a nodest
request. Maybe you can do it before the hearing ends.
it possible on page 61 to qualify that data further by
including only in that -- the volune that woul d be

produced on page 61 the volune of plants that had
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distribution that also performed the traditional supply
pl ant function of supplying bulk mlk by transfer or
di version to sonmeone else's distributing plant?

What -- ny objective here is don't necessarily
want Exhibit -- Proposal 9 to regulate partially regul ated
pl ants solely on their basis of distribution. But Exhibit
-- Section 7 refers to supplying other plants. Section 6,
definition of supply plant refers to both supplying mlk
to other plants. So I'mlooking to find -- find partially
regul ated plants, if any, the volune that woul d beconme
pool ed by plants that serve both function, that have sone
bul k m |k shipnments to someone's Order 1 distributing
pl ant and have -- route disposition that would neet the
Proposal 9 definition.

So if you could |look at that after you get off
the stand and |l et nme know off the record if you're able to
qualify this page any further, |'d appreciate that.

A W Il do. Agreed.
Q Thank you very nuch.

JUDGE BAKER: M. Vetne, how close are you to
concl udi ng your questioni ng?

BY MR. VETNE:

Q | have one nore question for you. Are you

going to be around here to be recall ed when we get to the
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pooling provisions if we have sonme further questions on

Exhi bit 57
A Yes.
MR. VETNE: Thank you. | have no further

guesti ons now.

JUDGE BAKER: Very well. Thank you. It is
time for our afternoon lunch hour. We'Ill take an hour.
And | have been inforned that the hearing roomw || be
| ocked during luncheon recess and that it will be safe to
| eave materials in the room

When we return, M. Fredericks, | hope you have
energy enough to resunme the stand in case there are any
nore questi ons.

THE WTNESS: |If | have to return, I'll be
here. Yes. Thank you.

JUDGE BAKER: Very well. Thank you. You can
t ake an hour for recess -- luncheon.

(Wher eupon, at 12:30 p.m, the proceedi ngs were
adj ourned for lunch, to reconvene at 1:30 p.m, the sane

day.)
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AFTERNOON SESSI ON
1:30 p.m
V\her eupon,
PETER FREDERI CKS
havi ng previously been duly sworn, was recalled as a
wi tness herein and was exam ned and testified as foll ows:

JUDGE BAKER: The neeting will come to -- on
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the stand. And are there any additional questions of M.
Fredericks? M. Beshore?
MR. BESHORE: Thank you, Your Honor.
CROSS EXAM NATI ON
BY MR. BESHORE:
Q M . Fredericks, page 82, Appendix 11 of Exhibit

5, could you go to that for a mnute?

| want to -- | want to ask you a couple of
guestions about -- about this table. And it's -- it's in
response to what | -- what | understood you to -- to
answer in questions from M. English earlier. The -- the

first colum | abeled, "Total Class 1 Sales in the
Mar keting Area"” on this exhibit represents what? Could
you tell us what all -- what all is in that nunber?

A It's the pool distributing plant sales -- Cl ass
1 sales within the geographic boundary of the marketing
area, the Northeast marketing area.

Q OCkay. And that would represent all sales --
all route distribution in the nmarketing area by pool
di stributing plants regardless of the sources of the
product being distributed?

A That is correct.

Q Okay. The total Class 1 utilization, which is

the right-hand colum, is a different number than producer
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mlk classified as Class 1 under the order for that
particular nonth, is it not?

A That is correct.

Q Okay. And one of the reasons for that may well
be that pool distributing plants distributed in the
mar keti ng area packaged product which they receive from
pl ants outside the marketing area but distributed in the
mar ket i ng area?

A That is one factor, yes.

Q Okay. So that if pool distributing plants
recei ve packaged fluid mlk products from for instance,
partially regulated distributing plants, say a plant in
Pennsyl vania that's regul ated by the Pennsylvania Mk
Mar keti ng Board and only partially regul ated by Order 1.
If it transferred mlk to a fully regulated Order 1
di stributing plant which then redistributed those sales in
the Order 1 marketing area, they would be reflected in the
total in this table?

A In the table on page 82, that's correct.

MR. BESHORE: Okay. Thank you.

JUDGE BAKER: Thank you, M. Beshore. Are
t here other questions of M. Fredericks? Yes?

MR. ARMS: MW nane is David Arms. |'m an

econom ¢ consultant for the New York State Dairy Votes. |
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just have a few clarifying questions, Your Honor, I'd |like
to ask.

JUDGE BAKER: | ndeed.
CROSS EXAM NATI ON
BY MR. ARMS:

Q In Exhibit 5, page eight, you list under "Pool
Supply Plants,” for exanple, H P. Wod Conpany in Vernon
and the Friendship Dairies in Friendship? Under the pool
supply plants on page eight?

A Yes.

Q Woul d you agree with ne that the listing
January through July and retention of pool supply plant
status in those nonths m ght have occurred because they
had automati c pooling grandfathered to them under the
prior New York-New Jersey Order? In other words, if they
fully qualified in the preceding nonths, July -- the old
order used to refer to July. |If they fully qualified the
previous fall, they were then subject to automatic pool
status wi thout sending -- wthout shipping additional
guantities of mlk in that period?

A That is correct, when the order was -- the
inception of the order -- Northeast Order in January of
2000.

Q Right. So it stands to reason that that is why
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they retained the pool supply plant status at |east with
respect to Vernon for those nonths?

A | woul d suspect that is the correct answer,
yes.
Q OCkay. As far as August, the sane data shows

that the Hood Vernon plant is not listed as a pool supply

plant, isn't that correct?

A That's correct.

Q Its status -- do you know what its status
shifted toin -- in your data? Let ne ask the question
this way. Isn't it true that the Hood Vernon plant becane

a pool distributing plant comencing in August of that
same year?

A That is correct.

Q And with respect to the Friendship plant, that
pl ant shifted to non-pool status, did it not?

A That is correct.

Q s it your knowl edge or would you agai n agree
with ne that as far as the Hood Vernon plant that it
gual i fi ed beginning in August as a pool distributing plant
sinply by virtue of its exercising unit pooling status?
I n other words, hitching on with the Agawam -- the Hood
Agawam plant to qualify as one during those nonths?

A | m aware the Hood Vernon and Hood Agawam pl ant
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are considered a -- a unit --
Q A unit.
A -- plant, correct.

Q Normal |y when you think of pool distributing
plants |isted as being primarily plants that are Class 1
bottling plants, isn't that correct?

A That's correct.

Q In the case of some plants in the Northeast
Order, however, isn't it true there are sone plants that
do qualify for producer distributor plant status that in
fact have very heavy mlk utilized in other classes
besi des Class 1, such as Vernon?

A Pl ease rephrase your question. Producer
distributor, is that --

Q Well, you -- you agreed with me, | think, that
in most people's mnds a pool distributing plant is

primarily a Class 1 bottling plant?

A That's correct.
Q OCkay. In the case of -- of the Hood Vernon
pl ant, would you consider that plant a -- in the sane

category as primarily Class 1 bottling plant?
A No, | would not.
Q It qualifies by virtue of its linkage in unit

pool status to beconme a pool distributing plant?
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A That's correct.
Q Is that also true with respect to sonme of the
ot her plants that you' ve |isted here under "Pool
Distributing Plant Status"? For exanple, can you tell us
how t he Dannon Conpany in West Jordan gets classified as a

pool distributing plant?

A It sinply neets the pool distributing plant
order -- order requirenments, order regulations based on --
based on the -- on the -- on the requirenents of the

order, route sales, et cetera.

Q | s the Dannon plant primarily a Class 2
operation?

A They -- they -- there's -- there's different
products that are nade at that plant.

Q Okay. Are there other plants in this list or
ot her handlers in this list that have plants that are pool
distributing plants that in fact have a | ot of

manuf acturing in thenf

A "' maware of at |east one.
Q Coul d you point it out for the record, please?
A | -- | can't divulge the nanme of the plant.
That's -- that's -- information.
(Pause)
BY MR. ARMS:
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Q Do you think that there -- the sane situation
m ght be true with respect to any of the Crow ey plants

listed? For exanple, Artport?

A "' mnot going to divulge the name --
Q Ckay.
A -- of the handler that -- that -- that's doing
t hat .
Q But you have essentially agreed with nme that
nost -- nmost of the plants |isted as producer distributing

pl ants are essentially Class 1 bottling plants but there
are exceptions, is that correct?

A That's correct.

Q I ncidentally, I want to clarify one other thing
in Table 1. Going back to the pool producers, the listing
of producers by state. | want to nmake sure -- get it
straight in my mnd that this listing of pool m |k by
state where it may involve producers who are pool ed under
nore than one order in a given nonth, that this table
reflects only the pool mlk that was pool ed under this
order and not any of the pool mlk fromthe sane producers
t hat may have been pool ed under another order. |Is that
true?

A That is correct.

Q The listing of pool supply plants on page 16.
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In response to questions raised by Attorney Rosenbaum you
didn't identify this -- the -- whether certain plants were
proprietary or cooperative with respect to MK Tradi ng,
Queensboro Farm Products, and Fleur de Lait in New
Hol l and, isn't that correct? You didn't identify them as
ei ther cooperative or proprietary?

A That is correct.

Q Okay. Wth respect to Detrick's M|k Products,
LLC, in Newbury Center and Dairy Marketing Services, LLC,
in Mddl ebury Center --

A It's in Reading.

Q -- that's listed for the year 2002, can you
tell us the distinction here between these two plants that
were before listed as Detrick's M1k Products, LLC in both
cases? Wy one is now listed as Dairy Marketing Services,
LLC? And can you tell us the significance of that?

A No -- no, | can't. That's -- this information
is derived fromwhat is reported to us. Changes in
handl er names or operating handlers is -- is -- is
information we get and it's --

Q | guess |I'masking for clarification in the
record that there nmay be an instance here where it's
neither fish nor fow. Let ne explain.

VMR. BESHORE: Your Honor?
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JUDGE BAKER: Yes.

MR. BESHORE: The -- M. Gallagher will testify
and certainly is going to be available to -- with
know edge of -- of those matters. M. Arns could inquire
of himat the tine.

JUDGE BAKER: Very well. Thank you, M.

Beshore.

MR. ARMS: | -- I'mraising the question
because Attorney Rosenbaum s questioning was proprietary
or co-op. And I'mjust sinmply asking, is it not true that
in this case -- and there have been changes in its status,
but it's a case of joint ownership by both proprietary and
cooperative interests.

JUDGE BAKER: Very well. If the witness knows
and can answer, that is fine because nore than one person
may have information and that doesn't preclude testinmony
by sonmeone el se on the same subject. But |I do not know
the extent of this w tness's know edge.

MR. ARMS: Okay. W'Il go on to a different
guestion, then. |'msatisfied that we can ask about these
matters with M. Gallagher when he takes the stand.

JUDGE BAKER: M. Beshore indicates you can.

s that right, M. Beshore?
MR. BESHORE: That is correct.
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JUDGE BAKER: Very well. Thank you.
BY MR. ARMES:

Q Wth respect to Table Nunmber 46, |'m not --
this involves a listing of the volunme bulk m |k received
at northeast pool supply plants. Perhaps this question
was raised, but I -- again, for clarification, is ny
under st andi ng correct that these -- this volune includes
ot her source m |k that may have been received at these
supply plants either from non-pool sources or other -- or
sources from other orders? O her order plants?

A It could include that if that was a form of
di version or a transfer from another order.

Q l'm sorry?

A It could include that if it was in the form of
a diversion or a transfer.

Q So in fact, at pool supply plants, this could
i nvol ve substantial quantities of source -- from sources
ot her than just co-op 9(c) mlIk? And it does include co-
op 9(c) mlk at these plants too, does it not?

A That's correct.

Q Wth respect to page -- the table on page 48,
lagain, this refers to bulk mlk, I assume? MIlk -- al
sources of mlk received as so-called 9(c) cooperative

mlk only at the -- at pool supply plants, is that
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That's correct.

This vol une, again for purposes of

clarification, my include m |k beyond the actual

menbership of the 9(c) unit involved, is that correct?

A

Q
9(c) milk

That is correct.

For example, it nmay receive -- it may include

-- mlk that's in a 9(c) unit that is from

i ndependent producers, not nmenbers of a cooperative but

they're inside the unit? And might it include also

smal | er cooperatives who are nenbers of the sane 9(c)

unit?
A

Q
Does this

That is correct.
Wth respect to page -- the table on page 61,

-- is it my understanding this table purports to

show the additional mlk that would be pool ed under the

Nor t heast

A

distributi

Order were Proposal 9 adopted?

Yes. For -- for the partially regul ated

ng plants. And it would add -- by changi ng

their regulatory status frompartially regulated to fully

regul at ed,
t he pool.

addi ti ona

Q

it would essentially add this Class 1 volunme to
If it was Class 1 volune at that plant as
vol ume.

Coul d we possibly have a situation, though,
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where the additional plant m ght have -- there m ght be --
a fully regul ated producer -- a pool distributing plant
but al so have high anpbunts of manufacturing mlk in it?

A " m not sure about high amobunts of -- of supply
-- of manufacturing mlk but certainly some portion.
Q Woul d you agree with ne that the present order
requires a 25 percent qualification rule for producer
di stributor plants?
A That's correct.
Q On page 63?
(Pause)
BY MR. ARMs:
Q I s my understanding correct that this purports
-- this table purports to show the volume of m |k that

woul d be depool ed pursuant to the diversion limts that we

propose for -- under Proposal Nunmber 3?
A That is correct.
Q And is it not true that this volune that you' ve

used in here includes 9(c) m |k diversions?

A Yes, that would be correct.

Q And within those 9(c) mlk categories, is --
m ght there be large quantities of independent mlk as
wel | ?

A There could be if that 9(c) unit pool ed
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i ncluded -- included non-nmenber producers on their unit --
|"msorry, as -- as a part of their pooling report.
Q This table doesn't intend, does it, to indicate
in any way that actions m ght be taken by the handlers

involved to find ways that this mlk would not be

depool ed?
A That's absolutely correct.
MR. ARMS: Okay. | would like the record to
show that this -- also fromnmy view point, this data

that's been presented has been one of the npbst outstanding
| have seen in federal order proceedings and that Peter
should -- is comended on ny part anyway for the work that
he has put into this, Your Honor.

JUDGE BAKER: Very well. Thank you.

MR. ARMS: That concludes nmy questions.

JUDGE BAKER: Thank you. |I'm sure you
appreci ate those comments.

THE W TNESS: Thank you, Dave.

JUDGE BAKER: Are there any other questions?
M . Beshore?

CROSS EXAM NATI ON
BY MR. BESHORE:
Q One other question, Peter. The table on page

61, would it be possible for you to provide us with a |ist
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of the plants that were included in those volunmes? It's

nore than three plants by virtue of the fact that the

volunes are -- are noted.

A Excuse nme. It is nore than three plants but
revealing the -- given -- given the nanmes, you could --
you could -- we decided not to do that because that woul d

be revealing. By |ooking at the changes on a nonth-to-

nmont h basis, you could back into quite easily vol unes by

peopl e who cone and go on that list. And for that reason,
you could -- you could determ ne confidential information
about those -- those plants quite easily.

Q Could you do it for the nonth of March only?
Woul dn't -- wouldn't vary fromnonth to nonth, we couldn't
back into anything that way.

A One sel ected nonth?

Q O -- or alist that doesn't identify by
months. Al plants that were included in any nonth but
doesn't identify --

A For one selected nonth you could -- we could do
t hat .

Q O -- or just a list of -- you know, of all
pl ants wi thout any indication of which nonth or nonths
t hey included. That would be even nore preferable, |

t hi nk.
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A Ckay. That's possible. That's not revealing.
Ckay. Thank you. | appreciate it.
JUDGE BAKER: Are there other questions for M.
Frederi cks?
(No response)

JUDGE BAKER: Let the record reflect that there

are none.
Thank you very nuch, M. Fredericks.
THE W TNESS: Thank you.
JUDGE BAKER: You've been a npbst patient
Wi t ness.
THE WTNESS: Didn't have nuch choice, did I?
(Laught er)
(Wher eupon, the witness was excused.)
JUDGE BAKER: Very well. M. Stevens?
(Pause)
MR. STEVENS: Your Honor, for the record, we
have -- | think we have a dairy farmer w tness who is

under some tinme concerns and wants to be able to | eave the
hearing roomto | eave town at four. He has to be at the
train station at 4:00.

JUDGE BAKER: Is he here?

MR. STEVENS: | believe he's here now. And we

have two other witnesses with statistical material, but
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we're certainly willing to -- to accommodate the dairy
farmer or do whatever Your Honor w shes.

JUDGE BAKER: Very well. We'll -- we'll be
very glad to accomodate him then

MR. BESHORE: Yeah, we'd like to hear fromhim

JUDGE BAKER: All right. Thank you. | don't
know his name or who he is, so | hope he'll step forward.
Wher eupon,

ERI C OOMS

having been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:

(Pause)

JUDGE BAKER: M. Stevens, you realize that 5
and 5-A are just identified, they're not admtted into
evi dence?

MR. STEVENS: OCh, | certainly want to nove them
into evidence, Your Honor. |I'll be happy to do that when
we get back on.

JUDGE BAKER: Very wel | .

THE W TNESS: Hel |l o.

JUDGE BAKER: Hell o.

MR. STEVENS: Your Honor ?

JUDGE BAKER: Yes?

MR. STEVENS: Wth your gentle pronpting, |
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would Iike to nove into evidence Exhibits 5 and 5-A at
this time, if | could?

JUDGE BAKER: All right. What has been marked
for identification as Exhibits 5 and 5-A, the docunent
fromwhich M. Fredericks has testified extensively is
being -- are being nmoved into evidence. Are there any
guestions or objections with respect thereto?

(No response)

JUDGE BAKER: Hearing none, Exhibits 5 and 5-A
are hereby admtted and received into evidence.

(The docunents previously
mar ked for identification as
Exhibits 5 and 5-A were
received in evidence.)

MR. STEVENS: Thank you, Your Honor.

JUDGE BAKER: You're welconme. The witness has
been sworn.

DI RECT TESTI MONY BY MR, OOMS
THE W TNESS: Okay. Good afternoon. And I

t hank you for the opportunity to submt these comments

regardi ng Proposals 5, 6, and 7. My nane is Eric OConms and

my famly

cow dairy farmin Colunmbia County, New York. | also serve

as the county president of Col unbia County Farm Bureau,
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chair of the New York Farm Bureau Young Farnmer Committee
as well as on the State Board of Directors and State Dairy
Advi sory Committee. |'mhere representing New York Farm
Bur eau today.

New York Farm Bureau is a not-for-profit
32, 000- nrember organi zati on whose primary mssion is to
serve and strengthen agriculture. W are a statew de
organi zation that represents the interests of dairy
farnmers, both nembers and non-nenmbers of dairy
cooperatives, based on our grassroots policy devel opnent
process.

New Yor k Farm Bureau has a nenber-driven
structure that |eads the organi zation to take positions on
public policy issues. W have a |long established dairy
advi sory commi ttee conprised of dairy farmer nenmbers,
varying herd sizes and geographically dispersed throughout
the state, which has carefully considered the various
proposals that are the topic of this hearing for the
Nor t heast Order.

New York Farm Bureau's Dairy Committee has
deci ded after deliberation to support the proposals being
forwarded by the Association of Dairy Cooperatives in the
Nort heast. New York Farm Bureau supports the Dairy

Committee's representation -- recommendati ons and woul d
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like to offer comments in support of the follow ng
proposal s.

Proposal Nunmber 5. New York Farm Bureau fully
supports the pool plant revision proposal set forth by the
Associ ati on of Dairy Cooperatives of the Northeast, which
woul d require that pool plants nust ship into Order 1
during the nonths of January through August and Decenber
or in an anmount not |ess than 10 percent of the total
quality -- quantity of mlk that is received at the plant
or diverted to it during the nonth.

New Yor k Farm Bureau al so supports allow ng the
mar ket adm nistrator the flexibility to adjust shipping
percentages if necessary in accordance with the orderly
mar keti ng of mlKk.

Proposal Nunber 6. New York Farm Bureau
supports the Association of Dairy Cooperatives' proposal
regardi ng producer ml k provisions which, anong ot her
requi renents, would establish diversion limts simlar to
those in the other orders of not nore than 80 percent
di version during the nonths of Septenber through Novenber
and 90 percent during the nonths January through August
and Decenber.

Both Proposals 5 and 6 seek to reward those

producers that provide the market with mlk when it is
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needed. The current regul ations nake it too easy for
handl ers physically | ocated in other regions to coll ect
our orders' higher Class 1 price without the comm tnent
that is necessary to neet the overall needs of the order.
These two proposals taken together will help ensure the
orderly marketing of mlk in all uses and classifications
in the northeast.

Just real quickly, nmy famly has a dairy farm
about 10 mles inside New York state. W' ve been
providing mlk for the New Engl and market for about 47
years now, since they put in a bulk tank. And we realize
based on our experience when the order -- when there was
33 orders, we were able to participate in the higher order
but we had a commitnent to the order. And basically,
we' re asking that, you know, simlar -- people with
simlar commitnments would al so be able to take advant age
of the higher Class 1 price. Anyway, | digress.

Proposal Nunber 7. The New York Farm Bureau
fully supports the reestablishnent of the marketw de
service paynments to provide conpensation in the marketw de
pool for the services provided by qualifying entities to
bal ance the Class 1 market. New York Farm Bureau is
concerned that the costs of balancing the Class 1 market

are currently not equitably shared within the mlk
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mar keti ng system

Order 1 is the largest Class 1 market in the
federal m |k order system and cooperatives are unduly
di sadvantaged in Order 1 currently -- in Order 1.
Currently, there are so many i ndependent producers.
Ei ghty percent of independent, non-cooperative mlk is
classified as Class 1. Clearly then, the cooperatives are
unfairly shoul dering the necessary bal ancing of the mlk
mar ket .

Proposal Nunber 7 would allow qualifying
organi zations that are balancing the mlIk market to
receive six cents per hundredwei ght on qualified mlKk
vol unes pool ed. New York Farm Bureau nenbers and policies
strongly support financially viable cooperatives.
Therefore, we concur with the Anerican -- the Dairy
Cooperatives G oup and respectfully request that you --
that the market adm nistrator reestablish marketw de
service paynments in Order 1.

Thank you for your tinme and consi deration.

JUDGE BAKER: Thank you, M. Oons, for your
i nput and your interest in the hearing. Are there any
guestions? M. Beshore?

CROSS EXAM NATI ON
BY MR. BESHORE:
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Q M. Oons, you alluded to the New York Farm
Bureau nmenber-driven structure in your statenent and to
the Dairy Advisory Commttee. Can you give us a little
nore -- just a little nore information with respect to who
all was represented in the Dairy Advisory Committee in

terms of herd sizes, geographically --

A Sur e.

Q -- dispersed throughout the state, and -- and
mar keting affiliation?

A M hmm  We have, | would -- |'mthinking about

bet ween 15 and 20 nenbers who are -- Dairy Advisory
Committee. | know for a fact I'"'mall the way |ocated in
the very eastern part of the state. Qur chairman is M. -
- we ship our mlk to AgraMark cooperatives. The chairman
of the commttee is -- we mlk 350 cows.

The chairman is Harry Fifi, who's from northern
New York, | believe Franklin County. He mlks about 85 or
90 cows and he ships to the Allied M|k Cooperative.

We have -- on the far western part of the
state, we have a young farmer who's in Cattarauguas County
mlking -- just started up and they're m | king about 200
cows. And | believe that they are DFA nmenbers.

And then the rest are all in between. W have

a couple of 70-cow nenbers and | know there's a nmenber
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from Del aware County who -- Roger Hami|ton who ships to
Geleg M1k Producers in Massachusetts, so he's an
i ndependent .

We have definitely a representation of al
shapes and sizes, which is why we have a fairly |arge
comm ttee, so.

Q And the commttee took input fromall those
sources and varied perspectives and --

A The four | nmentioned -- the four people |

menti oned were all on the -- in the discussion of whether

or not to support this testinmony. There were nore, but

that's -- just gives you an idea of the geographic and --

and menber representation. But they were all represented

in the discussion as well as in our policy devel opnent
process.

MR. BESHORE: Thank you.

JUDGE BAKER: Thank you, M. Beshore. Are
t here other questions for M. Qons?

(No response)

JUDGE BAKER: There appear to be none. Thank
you very nmuch for your --

THE W TNESS: Thank you.

(Wher eupon, the witness was excused.)

JUDGE BAKER: We're now back to M. Stevens,
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bel i eve.

MR. STEVENS: Ckay. The next w tness we woul d
like to call is Paul Huber.

JUDGE BAKER: Very well.
Wher eupon,

PAUL HUBER
having been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MR. STEVENS:

Q M. Huber, could you state your nane for the
record and spell your name, please?

A Yes. Paul Huber, H-U-B-E-R

Q And where are you enpl oyed, M. Huber?

A " mthe assistant market admi nistrator for the
M deast Marketing Area, Federal Order 33. 1In Clevel and,
based in Cl evel and.
Cl evel and, Ohi 0?
Yes, sir.

And how | ong have you been in that position?

> O » O

|' ve been the assistant for about a year and a
half. And |I've been enployed with that order and as
predecessor orders for 28 years.

Q Al right. \What are your duties as the
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assi stant market adm nistrator?

A | help oversee the operations of all three
offices. W have an office in Indianapolis and Detroit
plus the one in Clevel and.

Q And in your prior enploynent in the office, | -
- | supposed you've done just about everything that's to
be done in a market adm nistrator's office?

A | wouldn't say that, but | was involved in data
processi ng for several years.

Q Did you -- did you prepare certain docunents
and bring themw th you today?

A Yes, | did.

Q And at whose request did you prepare the
docunent s?

A | believe it was Charl es Engli sh.

Q Al right. You got a request to prepare

documents. You prepared them and brought themw th you

t oday?

A Yes.

Q | have two docunents. The first one -- 1"l
ask that they be marked. [|'Il identify them

The first one I'mlooking at is "Producer Mk
by State, 2000 to 2002." And that's a two-page docunent.

You have a copy of that?
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A Yes, | do.

Q | provided one for the judge and for the
reporter, the requisite copies. | believe | would mark --
like this marked -- and there are copies in the back of

the room avail able for use of the parties.
JUDGE BAKER: Exhi bit 6.
MR. STEVENS: May | have this marked as Exhibit
6, Your Honor? Thank you.
JUDGE BAKER: Yes, indeed. Thank you.
(The docunent referred to was
mar ked for identification as
Exhi bit 6.)
BY MR. STEVENS:

Q And there's a one-page docunent entitl ed,
"Class 1 Route Disposition, Mdeast Order 33 Handlers into
Nort heast Marketing Area.” Do you have a copy of that
with you?

A Yes, | do.

Q Provi ded one for the judge and -- requisite
copies for the reporter. And there are copies avail able
in the back of the room 1'd like this marked for
identification as Exhibit 7.

JUDGE BAKER: It shall be so marked.

(The docunment referred to was
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mar ked for identification as
Exhibit 7.)
BY MR. STEVENS:

Q Al right. Let's -- let's begin with -- with
t he docunent -- the two-page document marked for
identification as Exhibit 6. Could you describe for the
record what's contained in the exhibit?

A Yes. It's a listing fromJanuary 2000 to July
2002, of the sources of producer receipts production by
state in the M deast marketing area.

Q OCkay. Could you -- and -- and on the left-hand
side are the nonths and the year, representing the years
2000, 2001, and the partial -- or is it --

A Two -- through July of 2002.

Q July. And then it has a recitation by the --
by the nonths. Am| correct in saying that this is
simlar to a docunent that is contained in Exhibit 5?

A Yes.

Q VWhy don't you explain -- just take us through
it and explain -- pick a nonth, a year, and explain one
with probably one -- with nore nunbers than | ess. But
pi ck one you'd like to describe for the record and tell us
what -- what information is contained in the exhibit?

A OCkay. If you take lowa, for instance, you see
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we had receipts fromlowa producers beginning in Septenber
of 2000. The footnotes would indicate that there were
receipts fromother states that were restricted due to the
nunmber of producers. We make an attenpt to just list them
at -- in an adjoining or a state nearby.

| believe Footnote 2 would indicate that there
was sone South Dakota m |k included.

Footnote 3 would indicate some Kansas m | k.

In the nonth where, for instance, Kansas, prior
to the footnoted nonths of July 2001 and August 2001, we
had enough producers that Kansas was not restricted. So
they had their own colum begi nning in Novenmber 2000
runni ng through June of 2001. And you would see even
simlar data in sone other states.

Q So -- so the -- where the zeroes are, that --
that is a zero? That represents no -- no mlk? On this
docunent, if there's a zero --

A Yes. In the -- in the case of Kansas, for
instance, it would indicate no m |k except in the case
where there were | ess than three producers or restricted
data, in which case we would have it under another state
as footnot ed.

Q Okay. And when there's a blank in the -- in

the -- in the form what does that indicate?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

180
A We -- we do not have that data yet.
Q Now, as it says at the bottom of the first

page, if I"'mreading this right, this was prepared by the

M deast marketing -- market adm nistrator's office,
9/ 4/ 027

A That's correct.

Q Is that correct? And -- and -- and the

information in this document is subject to the footnotes
on the second page?

A Yes, both pages -- the footnotes are on the
bottom of the second page for both pages.

Q So the -- the footnotes apply to both pages?

A That's correct.

Q And the nunbers refer to what -- what footnote
appl i es where?

A Yes.

Q Now, these were prepared by you or pursuant to
your supervision?

A Yes, they were.

Q And they conme fromofficial records of the
mar ket adm nistrator's office or the U S. Departnment of
Agricul ture?

A Yes, they do.

Q And are they presented -- are they presented in
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favor or opposed to any proposal here?

A No.

Q Al right. Let ne -- let ne take you to the
docunent that's marked for identification as Exhibit 7.
It's a one-page docunent. What's -- what's the title of
t he docunment ?

A "Class 1 Route Dispositions, Mdeast Order 33
Handl ers in the Northeast Marketing Area."”

Q The note at the bottom says it was prepared by
your office, 9/4/02?

A That's correct.

Q Why don't you take us through the docunent and
expl ain what's contained there?

A This would represent Order 33 handl ers who had
sales into the Order 1 or the Northeast marketing area.
And this would be the -- the anount of those route sales.

Q So, in May of 2002 there were 2,534,443 pounds?

A Yes.

Q And -- and the docunment reads that way down by
the years and across with the nonths?

A Actual |y, down by the nonths and across by the
years.

Q You're -- you're better than | am at up and

down.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

182
And the totals are at the bottom --
Yes.

-- for 2000, 2001, and partial 20027

> O >

That's correct.

Q Now, these were prepared by you or pursuant to
your supervision?

A Yes, sir.

Q They come from official records of the market
adm nistrator's office of the U. S. Departnent of
Agricul ture?

A Yes, they do.

Q And are they presented for or agai nst any of
t hese proposal s?

A No, sir.

MR. STEVENS: | offer the witness for cross
exam nation, Your Honor.
JUDGE BAKER: Very well. Are there any
guestions? Yes, M. English?
CROSS EXAM NATI ON
BY MR. ENGLI SH:

Q Thank you, M. Huber. Just -- just for the
record, ny request to you -- to your office included a
request for information about sal es of packaged product

fromthe Northeast Order into Order 33, correct?
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A Yes, it did.

Q And that was submtted by M. Fredericks as
page 83 in Exhibit 5, correct? You asked -- your office
asked him-- his office to put that evidence in for your
of fice, correct?

A That's -- that information that we had woul d
have come fromhim so we thought it best that it conme
fromtheir office.

Q That's -- | just wanted to conplete the -- that
was the scope of the request to ny -- fromny office to
your office, correct?

A Yes.

MR. ENGLI SH: Thank you.
JUDGE BAKER: Thank you, M. English. Are
t here other questions for M. Huber? Yes, M. Beshore?
CROSS EXAM NATI ON
BY MR. BESHORE:

Q M. Huber, with respect to Exhibit 6, would you
expect that sonme of the pooling patterns for mlk on Order
33 will change in August with the interimfinal order
whi ch becane effective August 1, 20027

A | couldn't speculate on that. They're --
they're doing the -- right now and we don't have that

information yet.
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Q Ckay. Anobng -- anmong ot her changes that were
made in that interimfinal order were the elimnation of
the so-called free ride period for pooling mlk through
the supply plants, is that correct?
A That's correct.
Q OCkay. So that -- whereas during the periods

depi cted on Exhibit 6, handlers were free to associ ate

mlk with supply plants during the nonths of -- corrected
me if I'"'mwong here -- January through July in any
anount ?

A Yes, it was unlimted.

Q Ckay. So that when you see in perusing the
exhi bit | arge amunts of increased poolings from sone
sources during those spring nmonths, that was facilitated
by provisions of Order 33 which are no |onger in effect?

A The provisions may -- the provisions have
changed.

MR. BESHORE: Thank you.

JUDGE BAKER: Thank you, M. Beshore. Are
t here any other questions?

(No response)

JUDGE BAKER: There appear to be none. Thank
you very nuch

Ch, you did -- oh, M. Vetne?
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CROSS EXAM NATI ON
BY MR, VETNE:

Q John Vetne, attorney for Friendship. You
indicated that you're -- you're doing the August pool now.
You have received, however, handler reports already for
t he August pool ?

A That's correct.

Q And have you noticed that some plants that
filed a report as handlers for July and earlier nonths did
not file a report for August because they went off the
pool ?

A | have not been in the office. They're doing
pool right now. | don't know what reports have been
filed.

Q OCkay. You're -- you' re not aware, for exanple,
t hat Stockton Cheese Plant in Illinois didn't file a
report as a pool supply plant for the nonth of August?

A | don't believe they have, but |'ve not been
back at the office.

Q Are you aware of when -- when the Stockton
Cheese Pl ant becane a pool plant in Order 33?

A | believe it was -- | think it would be late
sumer, | think, of 2000. | could be off a nonth or two.

Q Do you have Exhibit 6 in front of you? Can you
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| ook at the Illinois stating listings and -- and maybe
make a better educated guess as to what -- what their
first nonth was?

(Pause)

BY MR, VETNE:

The nunbers speak for thensel ves.

Q |"d agree. Thank you.

JUDGE BAKER: Very well. Are there any other
guestions?

(No response)

JUDGE BAKER: There appear to be none. Thank
you very nuch

(Wher eupon, the witness was excused.)

MR. STEVENS: Your Honor ?

JUDGE BAKER: Yes?

MR. STEVENS: |'d nove that the docunents
mar ked for identification as Exhibits 6 and 7 be entered
into evidence.

JUDGE BAKER: Very well. Are there any
guestions or objections with respect to the adnission into
evi dence of what have been marked as Exhibit 6 and 77?

(No response)

JUDGE BAKER: Hearing none, Exhibits 6 and 7

are hereby admtted and received into evidence.
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(The docunents previously
mar ked for identification as
Exhibits 6 and 7 were received
in evidence.)
MR. STEVENS: Your Honor, I'd Iike to call to
the stand Ms. Ely?
JUDGE BAKER: Very well. M. Ely, please?
(Pause)
Wher eupon,
GAYLE ELY
having been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
JUDGE BAKER: Thank you.
(Pause)
DI RECT EXAM NATI ON
BY MR. STEVENS:
Q Ms. Ely, could you state your name and spell
your name for the record, please?
A Gayle, GA-Y-L-E Ely, E-L-YV.
Q By whom are you enpl oyed?
A By the market adm nistrator office for the
Sout heast and Fl ori da nmarketing areas, Order 6 and 7.
Q And what is your position in that office?

A Assi stant mar ket adm ni strator.
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Q Coul d you tell us what your duties are?

A My duties are to oversee the various functions
of the market adm nistrator office, particularly
adm ni strative, information technol ogy, and market
i nformation.

Q And starting today, one of your duties is to
present testinony in a federal mlk order hearing, isn't
it?

A MM hmm  mm hmm

Q Wel cone. Did you -- did you prepare certain

docunments that you brought with you today?

A Yes. Under ny supervision, yes.
Q Okay. At whose request were those docunents
pr epar ed?

A Charl es Engli sh.

Q And you brought themw th you today?

MR. STEVENS: Your Honor, | guess |I'd |ike
mar ked for identification a docunent. It consists of two
exhi bits and a cover sheet which |I'm happy -- | -- it
woul d be fine if the witness read it into the record. It

expl ai ns the background for the testinmony for the
exhibits. And -- and the exhibits, there is one exhibit
which | think goes from page two through page 42 and t hat

is one -- that is one docunment with that many pages. And
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then the -- then the | ast page --

JUDGE BAKER: -- page 43 -- oh, 43 --

MR. STEVENS: No, then the |ast page is a
separate -- | don't want to call it "exhibits" unless
we're going to mark them as exhibits. So I think it
probably would be fine if we just nmarked the whol e thing,
if it's agreeable with the -- with the group if we mark it
as one exhibit, which would be Nunmber 8.

JUDGE BAKER: Ei ght.

MR. STEVENS: And it has -- it has three parts
which we will explain.
JUDGE BAKER: Very well. What you have handed

me and described shall be marked for identification as
Exhibit 8. And the various parts will be explained as we
go along then, M. Stevens. Thank you.
(The docunent referred to was
mar ked for identification as
Exhi bit 8.)
BY MR. STEVENS:
Q Ckay. Wth that, would you -- would you -- do
you have a copy of the exhibit with you?
A Yes.
Q VWhy don't you go through the first page there

and -- and please read that -- those paragraphs into the
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record? And then we'll continue fromthere.
Q Ckay. "The acconpanying exhibit is entered
into testinony in the Federal M|k Marketing Order 1
hearing in Alexandria, Virginia, on Septenber 10th, 2002,
at the request of Charles English. The exhibit consists
of copies of the Federal MIk Marketing Order 7, Public
Producer M|k by County Slash State report for the nonths
of March and August 2000, March and August 2001, and March
2002, and data pertaining to Class 1 route sales into
Federal Orders 6 and 7 since January 2000 that originated
fromplants |located in Federal Order 1 for nonths in which
such data is not restricted for confidentiality reasons.
"The Public Producer MIk By County Slash State
report lists total pounds of producer m |k pooled on
Federal Order 7 by state and county of origin for al
counties in which there are three or nore producers, The
rel ease of simlar data for Federal Order 6 is restricted
for confidentiality reasons due to the fact that fewer
t han three handl ers account for the total volune of mlk
mar ket ed on that order
"Data related to Class 1 route sales in Federal
Orders 6 and 7 by plants regul ated on Federal Order 1 is
presented for those nonths since January 2002 in which

three or nore Federal Order 1 plants supplied product to
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those markets. Simlar data regarding Class 1 route sales
into Federal Order 1 by plants located in Federal Orders 6
and 7 for all nonths since January 2002 is restricted due
to the presence of |ess than three handlers selling

product into Federal Order 1."

Q Thank you. Now -- and you've described it very
well. | must say, |'mout of questions, although | awers
are never out of questions. So -- one is. In terns of

the public producer mlk by county and state, pages two
t hrough 42, that's as you described it. 1In other words,
it's -- it's information on the total pounds of producer
m | k pooled on Federal Order 7 by state and county of
origin?
A That's correct.
And as -- and as you then further stated --

Q
A That's correct.
Q

-- in your statement? And -- and 43 -- well,
let's -- let's look at that for a mnute. It -- just go
t hrough -- pick a state and just go through one -- one of

the colums there. Tell us what information is there that
A What page are you --
Q -- you've already told us?

A -- what page are you on?
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Q Start on page two, if you wll.

A On page two, okay.

Q Pick a county in Al abama and just -- just read
across --

A Okay.

Q -- and tell us what --

A Ckay.

Q -- what's represented there?

A This is data from March 2002 and for all mlk

pr oducer --
Q You're tal king about page two now, right?
A Yes.
Q March 20007
A 2000, I"msorry. March 2000.
Q Ckay.

A Starting with the state of Al abama and then

readi ng across, you have a county name. For instance,

Bal dwi n.

The next colum is -- should have a headi ng,
"Code." It's not exactly lined up. And that sinply a
FIPS code for that county. [It's a geographic |ocator
code.

The third colum is nunber of farms, and that

headi ng shoul d be noved over.
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And the fourth colum is the total pounds of
m |k that originated fromthat county in Al abanms.

Q And that -- and that follows -- that pattern
follows for all the states and the counties that are
represented in those pages?

A That's correct.

Q And you did say sonething about that -- that if
the information is restricted, that is if there's |less
than three handlers, you -- you do not report the
i nformation?

A If there are |l ess than three producers in a
county, we do not report that information. |If there are
| ess than three handlers in the state, we do not report
t hat information.

Q Okay. Now, on the -- on the |ast page, page
43, the one -- docunent entitled, "Class 1 Route Sales
into Federal Order 6 from Federal Order 1," again, why
don't you just take one of those horizontal colums and
describe the information that's contained there?

A This is, "Class 1 Route Sales into Federal
Order 6, the Florida Marketing Area, from Federal Order

1." Reading across you have it regul ated by federal

order. So you see a "one" in -- in all of those rows.

Class 1 sales are into Oder 6, so those are
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all the same for all the rows.
The third colum is the year and the nonth. So
the first one would be August of 2000.

Q Ckay.

A The nunber of plants that were selling into
Order 6 in that nonth were three and the total pounds is
listed under "Product Pounds."

Q And the sane information in the second group

there is reported for Class 1 route sales into Federal

Order 7 --
A That's correct.
Q -- from Federal Order 17
A That's correct.
Q And -- and the sanme description would apply to

the colums that are contained in that part of the page?
A That's correct.
MR. STEVENS: | submt the witness for cross
exam nation, Your Honor.
JUDGE BAKER: Very well. Are there any
guestions? Yes, M. English?
CROSS EXAM NATI ON
BY MR. ENGLI SH:
Q Again, let me thank you for putting this

t oget her.
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When you sent this data -- when your office

sent this data to ne originally, they sent every nonth,

correct?
A That's correct.
Q And -- and for your purposes or your --
purposes, | -- | chose the representative nonth, correct?
A That's correct.
Q And have | since had a discussion with you that

in order to match up with sone representative nonths up

here that I m ght want sone different nonths?
A That's correct.
Q If I were to show you, and maybe ['Il ask M.

Stevens. But if |I were to show you the data for June and
Oct ober of 2000, June and October of 2001, and June of
2002, and if | were to then provide additional copies for
the record, could you at |east confirmthat this is the
data you sent ne for those nonths?

A Yes.

(Pause)

MR. ENGLI SH: For the record, this is the
producer data that appears on pages two through 42 of what
is marked as Exhibit 8. And it's 40 pages of material for
June and Cctober of 2000, June and October of 2001, and
June of 2000 -- 2002.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

196

And, Your Honor, | guess whether you want to
make it Exhibit 9 or 8-A or whatever you want to do, then
| will submt -- 1 will conmit to you that by tonorrow
norni ng you will have enough copies for the record and for
the parties.

JUDGE BAKER: Very wel | . | haven't seen it,
but from what you describe, it would be appropriately
mar ked Exhibit 9 for identification.

(The docunent referred to was
mar ked for identification as
Exhi bit 9.)

JUDGE BAKER: Have you seen it, M. Stevens?

MR. STEVENS: He showed it to me briefly. What
is -- what is the title of it? Is it --

MR. ENGLISH: Basically, it's just the
additional -- it's -- it's the same data, the "Public
Producer M|k by County and State, Two or Moire Producers
Per County, Federal Order 7," for different representative
nmont hs. June and October as opposed to March and August.

MR. STEVENS: Ckay. What years?

MR. ENGLI SH: 2000, 2001, and 2002. Basically,
t he exact same data but -- but for different nonths.

BY MR. ENGLI SH:

Q s that -- is that the data that -- that your
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of fice provided ne?
A Yes, it is.
MR. ENGLI SH:  Your Honor, could I then, subject

to maybe showing to M. Stevens and -- and obvi ously
maki ng representation that the copies | make will be
accurate and conplete, can | go ahead and -- and do that

and have Exhibit 9 submtted based upon that?

JUDGE BAKER: Very well. You're noving it into
evi dence?

MR. ENGLISH: | will so nove and | guess once
everybody has a chance to see it -- | nean, | think --

think she's established the foundation today and then once
| can provide copies for the record, | will nmake that
motion | think to be fair to | et everybody see it at that
tinme.

JUDGE BAKER: We'll defer that until you so
nmove it, then, M. English

MR. ENGLI SH: Thank you, Your Honor.

JUDGE BAKER: You're welcone. Are there other
gquestions for Ms. Ely?

MR. BESHORE: | have, Your Honor.

JUDGE BAKER: You have one. All right. M.
Engl i sh.

(Pause)
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JUDGE BAKER: M. Beshore? M. English has
one, | think, but --

MR. ENGLI SH: No, |'m done.

JUDGE BAKER: Oh, you don't have one? |'m
sorry. M. Beshore?

CROSS EXAM NATI ON
BY MR. BESHORE:
Q Ms. Ely, does your office publish the producer

county source data each nonth?

A No.

Q OCkay. I'mnot quite sure | kept up with what
nmont hs we now have or are -- will |ikely have in the
record. But what nonths do you -- do you publish -- do

you - -

A We publish --

Q -- routinely compile the data?

A We -- we publish total data each nmonth. In
ot her words, total nunber of producers but not by state
and county. We do that, | believe, in May and Decenber.

Q I n May and Decenber you routinely do?

A Yes.

Q OCkay. Has -- have the May and Decenber -- has
that information been -- is that anmong the information

t hat has been -- you've been asked to provide here?
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No.
Ckay.
No, | was asked for specific nonths.
March and Oct ober ?
Yes.

March --

Actual ly, originally, the request was for

representative nonths, but that was not specific. So we

were -- we gave all of the nonths since 2000 that was not

restricted.

Q

Ckay. And is that what you have now been asked

to identify for producer --

A

mont hs of

Q

O >» O >

No, | was asked to identify representative
June and Cct ober.

Ckay. In addition to --

For 2000 --

-- in addition to the March and August --

Yes.

-- information? So we're now going to have

Mar ch, June, August, and Cctober?

A That's correct.

Q OCkay. During -- | just have two questions. In
order to be pooled on -- on Order 6, a producer's got to
deliver, what, 60 percent, 70 percent, 80 percent of the
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production to a -- pool plant?

A A producer?

Q Yes.

A Ten days.

Q Year round?

A Yes.

Q On Order?

A Order 6.

Q And that's uniformyear round?

A That's correct.

Q Ckay. Is it -- what is it in Oder 77

A It's four days in the long nonths and 10 days

in the short nonths. And | don't have in front of nme what
nont hs those are exactly, but it's four and 10.

Q And are the diversion |imtations the
reci procal of those delivery requirenments, essentially?

A Yes.

Q Do both Orders 6 and 7 have transportation
credits by which the pool provides paynments to producers
for the service of supplying mlk to the narket?

A No. Only Order 7.

Q Only Order 7. Okay. Are those paynents
appl i cabl e t hroughout the year or only in certain nonths?

A Only July through Decenber.
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MR. BESHORE: Ckay. Thank you.
JUDGE BAKER: Thank you. Are there any other
questions for Ms. Ely? M. Vetne?
CROSS EXAM NATI ON
BY MR, VETNE:
Q John Vetne. In response to the question by
Mar k Beshore, you said Order 7 provides for paynments to
producers for marketw de services, is that correct?
Producers get paid?
A Transportation credits are provided to those

who bring supplenental mlk in.

Q And that goes to dairy farnmers or to handl ers?
A It goes to handl ers.

Q Not -- not to producers?

A |"msorry. No, not to producers. To handl ers.

MR. VETNE: Thank you.
JUDGE BAKER: Very well. Are there any other
guestions? M. Stevens?
REDI RECT EXAM NATI ON
BY MR. STEVENS:

Q | just want to nake sure. | -- | did ask you
the -- if you prepared these docunents?
A Yes, under my supervision.

Q Did I ask you that question?
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A They were prepared under ny supervision.

Q And -- and fromrecords of the -- of your
of fice or the Department of Agricul ture?

A Yes.

Q And they're not presented for or against any
proposal, are they?

A No, they're not.

MR. STEVENS: That's all | have, Your Honor.

JUDGE BAKER: Very well. Thank you. Are there
any other questions for Ms. Ely?

(No response)

JUDGE BAKER: There are none. Thank you very
much.

(Wher eupon, the witness was excused.)

MR. STEVENS: May | ask that Exhibit 8 be noved
into evidence?

JUDGE BAKER: Exhibit 8 has been nobved into
evidence. Are there any questions or objections with
respect thereto?

(No response)

JUDGE BAKER: Let the record reflect that there
is no response. Exhibit 8 is admtted and received into

evi dence.
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(The docunent previously
mar ked for identification as
Exhibit 8 was received in
evi dence.)
JUDGE BAKER: M. Stevens, does that conplete
t he governnment's presentation?
MR. STEVENS: Your Honor, | believe it does at
this time. | would reserve the right to -- there may be a
need further into the hearing to present sonme nore
statistics. 1'd just like to reserve that right. O her

than that, we are finished.

JUDGE BAKER: Very well. Thank you. M.
Engl i sh?

MR. ENGLI SH: The governnment is aware and |
mentioned this to at | east one other participant. Your
Honor, the sanme -- the request | nade that -- that M.

Huber and Ms. Ely just presented testinony on was al so
made to the Order 5 market adm nistrator, the Appal achi an
Order. |I'mnot sure through ny m scomruni cati on or what,
| -- | have received the data but apparently no one from
that office has appeared to put that evidence into the
record. And it's ny understanding that they're not

pl anni ng on actually appeari ng.

It is the identical kind of data prepared, to
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my knowl edge, in the sanme fashion as the other data, and
per haps anot her witness from USDA could put it in after
what ever di scussi ons.

Again, | -- 1 have the material. | don't have
it physically with me today. | was expecting someone to
show up with the material. And if sonmebody wants ot her
nmont hs ot her than March, June, August, and October, |'d be
perfectly prepared to add them because | have all the
months. It's just a question of how big the docunent wll
be.

But | guess, with the parties' indulgence, it's
t he sane kind of data, it's the kind of data that is

publ i shed al t hough not necessarily for these particular

nmonths. And with no objection or whatever -- how
everybody wants to handle it, I'd like to handle it in the
nost expeditious way to -- to get that material into the

record so that we have as conplete a picture as possible
of where mlk, you know, may be sourced from and going to
for -- for the various orders that are or around Order 1.

" mnot sure if M. Beshore has an objection or
not. | mentioned it to hima nonment ago. It's data nore
t han anything else. And -- and hopefully, someone from
the USDA could put it in.

JUDGE BAKER: Have you talked to M. Stevens
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about it?

MR. ENGLISH: Yes. When | -- when he kept
saying that he only had two nore wi tnesses, | kept saying,
no, you have three. That's -- that's when | started

tal king to him about it.

JUDGE BAKER: M. Stevens, is there any
possibility you all can get together on this?

MR. STEVENS: | -- | think there is. | don't
know what the feeling of the parties is in terns of the
i ntroduction of the -- of the -- of the material. You

know, if the material were in ny possession and there was

sone objection of the -- of the -- of the parties here to
its adm ssion, |1'd certainly ask that it be nade an offer
of proof and be -- and be -- and be admtted in that -- in

that way and |l et the departnent sort it out during the
course of the rul emaking.

JUDGE BAKER: M. English, that is a --

MR. ENGLISH: Let -- let me hear from M.
Beshore. | think if there's sonmebody who has an
obj ection, it mght be he. | don't know.

MR. BESHORE: Well, yeah. 1'mnot sure
exactly what the data is. | haven't seen it.

There are -- there are sort of two categories

of data that comes into these hearings fromthe market
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adm nistrator's office. One is material routinely
prepared and regul arly published data which everyone
under st ands and knows about and has seen and regularly
sees. Ohers is -- the other category is custom prepared
data at the request of hearing participants which is put
t oget her for purposes of this hearing.

And | think it is at the | east hel pful and
quite possibly essential to have a witness to explain the
preparation of the custom zed for the purpose of this
hearing data, not to question its integrity or
authenticity or anything like that, but to understand it.
And | don't know whether -- which category the information
that M. English is referencing falls into, frankly.

MR. ENGLI SH: Well, again, M. Beshore, |'ve --
|"ve described it as -- as specifically as | can. It is
identical in formto the data just presented by M. Ely
for Exhibit 7. 1t's the producer mlk by state and
county. | volunteered to produce other -- other nonths if
you prefer other nonths. But | was going to propose to
put in March and June and August and October. And that is
routinely collected data and it apparently is routinely
avai l able data as long as it's not confidential.

| acknow edge it is not necessarily the nonths

that are deenmed to be representative, but if you want a
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different nmonth, 1'm perfectly happy to add to it. And
then it is the sane kind of data that is page 43 or 43,
which is the sales by plants in Federal Order 1 into
Federal Order 5. And | guess that data may very well
already be in the record in sone form

l|"mnot really sure if | need that because |
think, frankly, Exhibit 5 has that. So we can sinmplify
this right nowand I will cut that out. And that's -- if
that specially prepared because | think that's covered in
Exhi bit 5, page 83.

So what |I'mlooking at right nowis the kind of
data that is producer ml|k by state and county which is
now in the record for Order 1, in the record for Order 33,

in the record for Order 7, not in the record for Order 6

because it's confidential. And so therefore, just to

conplete the picture, | wanted it for -- for this order.
And I, frankly, think it's alnmpst in the nature

officially noticeable material. So |I'm not sure there's,

you know, really great grounds about here.

And I will -- if you want ne to, M. Beshore,
"Il give you the whol e docunment as | received it in PDF
formon nmy conputer. So I'll do whatever, you know, can
be done there.

JUDGE BAKER: Well, is there anyone el se who
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w shes to be heard on this? M. Vetne?

MR. VETNE: | don't have a burning desire to be
heard on -- on this particular data set. But I'm-- but
" m concerned that all the angst concerning this data set
-- | think statistical material such as this that is

publ i shed by a market adm ni strator needs only be

aut henticated. | don't think you need to sponsor a
witness to -- to explain it. Most of us understand this
stuff. Sonetinmes we don't. But then it's a question of,
wait, | think it ought to be -- if it's available, it

ought to be marked, it ought to be received as is data

that I will be requesting |ater either by official notice
or -- or by actual docunents.
JUDGE BAKER: Very well. M. English, at the -

- oh, excuse ne. At the very |east, you could make an
of fer of proof of it in the absence of M. Stevens

agreeing to its authenticity.

MR. ENGLISH |I'm-- I'mactually hoping that I
can deal with the authenticity, Your Honor. | certainly
hope that we can get over that. And | -- | obviously want

to notify the participants | didn't know of this a half
hour ago, an hour ago. | now know of it and I will do ny
best to -- to correct it.

| think the one thing |I'm unable to do,
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apparently, under the circunstances for this particular
week i s have sonebody fromthat office here. Now, you
know, nmaybe | can get the data at the Dairy Division and
have Dairy Division put it in in some way. And -- and al

| can do is nove on that school

Obvi ously, I"mgoing to ask for a m ni mum of
offer of proof. But | think it's really very, very
i nportant for -- for this record. And | guess | can't

really foresee why it is that this data, which |legally had
al nost no questions asked of it in ternms of Orders 33 and
6 and 7, would not be adm ssible for Order 5.

JUDGE BAKER: Well, if you describe it, M.
English, it does seemto refer to data which would be
hel pful to the secretary in forrmulating the decision in
this matter. At the very mninum it can be the subject
of an offer of proof.

Now, does that bring us to the consideration of
Proposal Nunber 7? | think that it does.

Am | correct that that was submtted by the
Associ ati on of Dairy Cooperatives in the Northeast for
Proposal 77

MR. BESHORE: Yes, it was.

JUDGE BAKER: Very well. And the proponents

are going to go forth?
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MR. BESHORE: We are -- we are prepared to
pr oceed.

JUDGE BAKER: Very well. [If you would do so,
M . Beshore?

MR. BESHORE: OCkay. If -- if I my, | would
like to just note for everyone's information, at the
begi nni ng of our presentation here that we will have five
Wi tness presentations by four wi tnesses in support of
Proposal 7. And we will begin with M. Ed Gallagher from
Dai ry League Cooperative, who will present an introduction
-- an introductory overview of the market and its
characteristics.

After M. Gallagher, we will call Dr. Charles
Li ng of the USDA Rural Business Cooperative Service to
present and di scuss the study that he has published with

respect to the costs of balancing mlk in the northeast

mar ket .

After Dr. Ling, Bob Wellington from AgraMark
will testify with respect to all of the policy issues
relating to the proposal and the -- and the details of the

proposal and how it works as well as provide information
with respect to AgraMark Cooperative's bal ancing services
in them northeast and its own operations and costs.

After Bob Wellington, Dennis Shad from Land O
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Lakes will testify, presenting information with respect to
Land O Lakes' operations in Order 1, its bal ancing
operations, its costs, and al so aggregate information from
t he associ ation nmenbers with respect to the daily
fluctuations in deliveries that they provide to Class 1
distributing plants in Order 1.

Finally, M. Gallagher will -- will testify
again with respect to the operations of Dairy League, DFA,
and DMS in the northeast, their balancing services with
respect to the operations of -- of the -- all of the seven
bal anci ng plants that were -- data from which was al ready
presented by M. Fredericks, and with respect to sone
other -- other issues with -- concerning Proposal 7.

So that's our presentation from beginning to
end. | offer that so that we know what's -- everyone
knows what's com ng and we can shape the presentation, you
know, in that manner.

JUDGE BAKER: Very well. Thank you for your
expl anation. And | think everyone | ooks pleased, so we
may as well progress. And you can call M. Gallagher.

MR. BESHORE: Okay. Wuld you take the stand,
M. Gallagher? Have you been sworn?

Wth M. Gallagher, there's a witten statenment

and a set of exhibits which are avail abl e.
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Wher eupon,

EDWARD GALLAGHER
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:

MR. BESHORE: Your Honor ?

JUDGE BAKER: Yes?

MR. BESHORE: Do you have copies of the --

JUDGE BAKER: Yes, | do. Thank you.

MR. BESHORE: Thank you. Before M. Gallagher
proceeds, | would like to ask that the witten testinmony
of Edward Gal | agher be marked for identification as
proposed Exhibit --

JUDGE BAKER: Ten.

MR. BESHORE: -- Ten and that the exhibits of
M. Gallagher which are separately -- separately conpil ed
be marked for identification as proposed Exhibit 11.

JUDGE BAKER: They shall be so narked.

(The docunents referred to
were marked for identification
as Exhibits 10 and 11.)
JUDGE BAKER: And the wi tness has been sworn.
MR. BESHORE: Thank you. Thank you, Your

Honor .

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

213
DI RECT EXAM NATI ON
BY MR. BESHORE:

Q M. Gallagher, would you please state your --
your nanme and your busi ness address, please?

A My nane is Edward Gal |l agher. M busi ness
address is 5001 Britton Field Parkway, Syracuse, New York,
13221.

Q Okay. Now, before we go into your -- your
testimony and you descri be your present enpl oynent
affiliation, could you please tell us your educational

background and sone of the professional experience you

have had in -- in your chosen field of endeavor to date?
A Sure. | grew up on a dairy farmin central New
York. The farmis still in the operation of my famly.

My brother and his famly operates it.

| went to school at Cornell University.
Graduated with a degree in farm busi ness nanagenent and
agricultural economcs. Wile |l was a senior at Cornell,
| began work at the former New York-New Jersey Federa
M Ik Market Adm nistrator's Ofice, where | worked for 12
years through a variety of positions including cooperative
rel ati ons specialist, agricultural econom st, and chief of
research.

VWile at DMA's office, | attended graduate
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school at the Ohio State University, getting a degree -
- a Masters degree in agricultural econon cs.

In 1996 | was hired by Dairy League Cooperative
and have been enployed by themto date. M current
position is their vice president of planning and
regul atory policy.

Q And perhaps you indicated this, but your
degrees are fromwhat institutions in what field?

A A Bachelors from Cornell in farm business
managenent and agricultural econom cs and a Masters from
the Ohio State University with a degree in agricultural
economni cs.

MR. BESHORE: Before M. Gall agher proceeds
with his testinmony, | would like to offer himas an expert
in the fields of agricultural econom cs and dairy
mar keti ng and offer himfor voir dire with respect to
t hose fields.

JUDGE BAKER: Are there any questions or
obj ections with respect to this request to M. Beshore?

(No response)

JUDGE BAKER: Apparently, there are none. No
request has been nade for voir dire. Your request is
granted, M. Beshore.

MR. BESHORE: Thank you.
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BY MR. BESHORE:

Q Now, M. Gall agher, before proceed with your
witten testinmony which refers to your set of exhibits,
could you just identify briefly for us the -- the
docunents that are conpiled in Proposed Exhibit 117?

A Certainly.

Q Thank you.

A |"ve got two -- one -- one set of exhibits that
are basically made up of two groups, figures, and tables.
And |'ve listed the figures consecutively and then the
t abl es consecutively. The first figure is data -- is --
is a conparison of the three nega mlk regions in the
United States: California, the upper Mdwest, and the
Northeast. And it conpares their square m | eage of |and
mass, the total anount of m |k produced in those states,
and a sinple calculation to determ ne production
concentration that | am calling pounds per square mle.

The data for m |k production cane from mass
data and the square mleage information came off of an
encycl opedia Internet site. |I'mnot quite sure which one,
but if you don't |ike the nunbers you can find your own
Internet site and recal cul ate.

The Figure 2 is a -- a map that was put

t oget her by the New York State Departnment of Agricultural

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

216
Markets that | borrowed fromthem and | believe it
appeared a few nonths ago in the "Choose Reporter.”™ And
it is just an -- identification of the nega m |k regions
in the United States.

Figure 3 is a map of the federal m |k marketing
order systemto date. And | downl oaded that off of the
Dairy Division Wb site.

Figure 4 is data that | put together based on
Federal Order Nunber 1 data that shows the average daily
deliveries to Class 1 for the order for two years.

Figure 5 is simlar data but for Class 3 and
Cl ass 4 conbi ned.

And Figure 6 just shows one year of
information, daily deliveries of Class 1 conpared to daily
deliveries to Class 3 and Class 4. Again, that's all data
that | borrowed fromthe MA's office and published -- that
was published in their annual statistics.

On the tables, Table 1 just ranks the federal
orders by their in-area population. And the data source
is the "Federal Order Market Statistics 2001 Annual
Summary. "

Tabl e 2, sane data source, ranks the federal
orders by producer receipts pooled in Class 1.

Tabl e 3, same data source, ranks the orders by
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producer receipts pooled as Cl ass 2.

Tabl e 4, sanme data source, ranks the orders by
m |k, skimand cream used to produce fluid cream under
federal orders.

Tabl e 5, sanme data source, ranks producer
recei pts pooled as Class 3.

Tabl e 6, sanme data source, ranks producer
recei pts pool ed as Cl ass 4.

Table 7 is a table out of -- that | copied out
of the "Federal Order Market Statistics 2001 Annual
Summary." It's page 17.

And Table 8 is a table that | put together wth
the help of sone of ny colleagues. It just identifies
sel ected proprietary plants that have their own producer
supplies and operate in the northeast m |k shed.

Q Thank you. Wbuld you then proceed with your
testimony, M. Gallagher, with respect to Proposal 7?

A Hello. M nane is Edward Gal | agher. | appear
here today on behalf of the Association of Dairy
Cooperatives of the Northeast, known as ADCNE. CQur

nmenbers are AgraMark, Inc.; Land O Lakes, Inc.; Maryland

and Virginia M|k Producers Cooperative Association, Inc.;

St. Al bans Cooperative Creanery, Inc.; Upstate Farns

Cooperative, Inc.; Dairy Farners of Anmerica, Inc.; Qatka
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Cooperative, Inc.; and Dairy League Cooperative Inc. No
conma in Dairy League Cooperative Inc.

Col I ectively, ADCNE nenbers represent nore than
65 percent of the producers pool ed under the Northeast
Order. On behalf of ADCNE, | want to thank USDA' s Dairy
Di vision for honoring our request, convening this hearing,
and listening to our testinmony that will present what |
think is undi sputed evidence of disorderly marketing
conditions on the Northeast Order and the need to take
qui ck, concise, and i mredi ate enmergency action to resolve
t hese conditi ons.

As | stated earlier, I amthe vice president of
pl anni ng and regul atory policy for Dairy League
Cooperative. During this hearing I amrepresenting Dairy
League, Dairy Marketing Services, and the Northeast Area
Council of Dairy Farmers of Anerica. M business address
is 5001 Britton Field Parkway, Syracuse, New York, 13221.

Dairy Marketing Services is a ml|k marketing
and menbership joint venture between Dairy League and
Dairy Farmers of America. This business venture narkets
all of the m |k produces by Dairy League and the Nort heast
Area Council of Dairy Farnmers of Anmerica. Although a
Dai ry League enployee, | act in a consulting basis with

both Dairy Marketing Services and the Northeast Council of
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Dairy Farmers of Anmerica and aminvolved in their day-to-
day busi ness operations.

Dai ry League Cooperative represents 2400 dairy
farmers, nost of whom are pool producers under the
Nort heast Order. The Northeast Area Council of Dairy
Farmers of Anerica represents 2200 dairy farners with nost
bei ng pool producers under the Northeast Order.

Dairy Marketing Services is the pool handler
for Dairy League and the Northeast Council of Dairy
Farmers of Anmerica. And Dairy League and Dairy Farnmers of
America are nmenbers of the Association of Dairy
Cooperatives of the Northeast, as | nmentioned earlier.

The makeup of the Northeast m |k market is
uni que. The Northeast Federal Order was created in the
merger of the New Engl and, New Yor k- New Jersey, and M ddl e
Atl antic Federal Orders during the federal order reform
process. There's a nunber of characteristics that nmake it
uni que anong federal orders.

The Northeast is the densest nmega m |k region.
Its m |k shed includes nost of the states of New York and
Pennsyl vania, the third- and fourth-largest m | k-producing
states in the United States. But it also includes the
states of Vernmont -- excuse ne, the state of Vernont, the

13th | argest m | k-producing state. The conbined -- area
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and m | k production of the -- contiguous states of New
Yor k, Pennsyl vani a, and Vernont does not equal the size of
the two other nega m | k-producing regions in the United
States, that of California and the upper m dwest states of
W sconsin and M nnesota. And you can see that on Exhibit
11, Figure 1.

And a footnote that reads in 2001 the states of
New Yor k, Pennsylvania, Vernont, M nnesota, W sconsin, and
California produced 89.6 billion pounds of mlk. This
represents 54 percent of the mlk produced in the United
States. These three nmega m | k-produci ng regions are
expected to garner a larger share of the U.S. m |k market
t hrough this decade. And | say, see the map depicting the
mega mlk regions that is Exhibit 11, Figure 2.

Back to the main part of the testinony.
However, on a m |k production per square mle basis of
| and mass, these three contiguous northeastern states make
up the densest m |k production region of its size in the
country, the Northeast's |argest popul ati on base and Cl ass
1 market.

The Northeast Order marketing area is depicted
on the federal order map shown as Exhibit 11, Figure 3.
The Northeast Order includes the eastern seaboard

nmetropolis that includes the city of Boston, New York,
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Phi | adel phia, Baltinore, and Washi ngton. Approximtely
51.6 mllion people live within the geographic boundaries
of the marketing area. This region has the | argest
popul ati on base of any federal order in the country. It
contains 20 mllion nore people than the next | argest
federal order marketing area popul ati on base. That can be
seen on Exhibit 11, Table 1.

The Northeast Order, the handlers it regul ates,
and the cooperatives that provide the services assuring
that the market order functions properly and efficiently
serves the largest Class 1 market in the country and
perhaps in the world. During 2001, 10.6 billion pounds of
m | k was approved as Class 1 under the Northeast Order.
That can be seen on Exhibit 11, Table 2.

This was al nost 60 percent nmore Class 1 mlKk
than the next |argest Class 1 nmarket. The 10.6 billion
pound Class 1 market was |larger than the entire quantities
of mlk pooled in seven of the remaining 10 federal
orders.

Addi tionally, the Northeast Order is the
| argest Class 2 market in the United States and perhaps in
the world. It pools twice as nmuch Class 2 mlk as the
next | argest Class 2 market under the federal orders,

whi ch can be seen on Exhibit 11, Table 3.
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Many pool distributing plants also process
Cl ass 2 products such as cream based products. In 2001,
handl ers under the Northeast Order distributed 775.8
m | lion pounds of food cream products. This was the
| argest anmount under any -- under any federal order,
maki ng up al nost 50 percent of all the fluid cream
products under federal orders and represented nore than
four times the amount produced and pool ed under any ot her
federal order. That can be seen on Exhibit 11, Table 4.

Class 2 is nore than pool cream For instance,
New Yor k and Pennsyl vania are | eading producers of cottage
cheese, yogurt, and candy and confectionery products, al
Cl ass 2 products.

Unli ke other Class 1 nmarkets, specifically the
Appal achi an, the Sout heast, and Florida orders, the
Nort heast also is home to a strong manufacturing sector.
The Northeast Order ranks first anmong all federal orders
in the amount of Class 4 mlk that is pooled and ranks
fourth in Class 3 pounds pooled. And this can be seen in
Exhi bit 11, Tables 5 and 6.

The huge popul ation base supports a | arge
nunber of plants. The diversity and denographics that
exi st in the Northeastern U S. has provided a strong

econom ¢ environment that has created a very strong
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processi ng and manufacturing sector.

Presently, there are 75 pool plants and 184
non- pool plants serving the Northeast Order. Referring to
Footnote 2, this information was taken from the Order
Nunmber 1 Northeast Area Pool Handl er Location |Index, June
2002, counting pool distributing plants, pool supply
pl ants, partially regul ated plants, and other federal
order plants located in a state that makes up the
mar keti ng area, Maine, or West Virginia. And also, the
Nort heast Marki ng Area Non-Pool Plant Location Index for
Decenber 2001, which was entered as an exhibit by Peter
Fredericks earlier this norning.

A handful of these plants are operated by dairy

cooperatives. The remaining plants are owned and operated
by proprietary busi nesses. Although the makeup of the
operators within the industry has changed over tine,
hi storically the Northeast Federal Order has had a very
| arge number of proprietorialy operated m |k plants.
Rel ative to other federal orders, the Northeast has nore
pool handlers, 62, and nore distributing plants, also 62,
t han any other federal order in the country. That can be
viewed on Exhibit 11, Table 7.

Keep in mnd that a pool operator can operate

nore than one plant, either pool or non-pool.
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A review of Table 7 shows that the Northeast
Order has 26 percent nore distributing plants than any
ot her order and has nmore than double the distributing
pl ants than the high Class 1 utilization markets.

Many proprietary marking options. An
addi ti onal characteristic that makes the Northeast quite
different fromthe dairy industry in any other part of the
country or any other federal order is the trenendous
quantity of mlk that is not marketed through dairy
cooperatives. In the Northeast, a dairy farnmer does not
need a dairy cooperative in order to have a m |k nmarket.
The tremendous nunber of conpeting proprietary m |k plant
operators and the even | arger number of plants they
operate has created an environnent where there are a
t renendous nunber of conpetitive marketing options for a
dairy farmer.

Hi storically, proprietary -- proprietary plant
operators had to develop their own dairy farmer mlk
supplies to neet a majority of their mlk needs. This
still holds true today.

The Northeast is honme to the | argest non-nenber
popul ation in the U S. Presently in the Northeast Order,
approxi mately 42 proprietary handl ers have their own mlk

supply. And this is evidenced in Exhibit 11, Table 8.
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O these, 27 operate Class 1 distributing
plants. And referring to Footnote 3, please note a few
handl ers operate nore than one plant.

The USDA exhi bit, "Cooperative and Non-
Cooperative Menber Share of Producer Receipts and
Producers, January 2000 to June 2002, presented earlier
today by Peter Fredericks, that depicts the nunber of and
pounds produced by cooperative nmenber and non- nmenber --
excuse ne, cooperative nmenber and non-cooperative
producers, is very telling of the uniqueness of the
Nor t heast Federal Order.

I n June of 2002, 4310 dairy farnmers whose work
was pool ed under the Northeast Order did not belong to
dairy cooperatives. This represented 25.3 percent, nore
t han one-quarter, of the producers under the Northeast
Order. This mlk represented 503.4 mllion pounds, a huge
gquantity. In fact, for 2001, alnmobst 5.9 billion pounds of
m |k was delivered to handlers under the Northeast Orders
by producers that were not nmenbers of dairy cooperatives.

| believe that the Northeast Order has nore
m | k produced by non-nmenbers than any ot her federal order
in the country. |In fact, the amount of m |k supplied by
non- menbers' two proprietary plant sunder the Northeast

Order represents nore mlk than was pooled in three
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federal orders that year: the Western Order, the Arizona-
Las Vegas Order, and the Florida Oder.

The Northeast is also high -- honme to a high
concentration of dairy cooperatives. Dairy farnmers in the
Nort heast have quite a wide variety of marketing
operations, as evidenced by the 32 proprietary mlk
conpani es that have their own non-nember m |k supply.
However, discussion of the plethora of marketing options
woul d not be conplete wi thout including information about
i ndependent dairy cooperati ves.

The Northeast is home to about 78 of the 208
dairy cooperative in the U S., alnost 40 percent.
Referring to Footnote 4, what's taken fromthe Order 1
Cooperative List, and it is an exhibit by Peter
Frederi cks, and the USDA | CBS publication, "Farmer
Cooperative Statistics, 2000."

Each of these 78 cooperatives conpete in their
own way to maintain or grow their nmenbership roles. Each
cooperative is active in the northeast m |k procurenent
arena. This being the case, dairy farmers in the
Nor t heast have about 110 different business entities to
choose from when | ooking for a m |k market.

Turning this around a little bit, the 78

cooperatives and 4310 non-nmenbers provi de 4388 options
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fromwhich the 259 mlIk plants, which is the 75 pool
pl ants and the 184 non-pool plants, can purchase their
mlk. Referring to Footnote 5.

Actual |y, the plant purchasing options are
quite a bit greater than that when you consider that in
any given nonth on average 1000 dairy cooperative nenbers
coul d exercise their option to | eave the cooperative and
change their m |k market.

Continuing with the information about the
Nort heast cooperative structure, nmany have fewer than 100
menbers, a nunber fewer than 20. Some of these
cooperatives have joined Dairy League or Allied Federated
Cooperatives or another |arge cooperative as nenber
cooperatives or renmain i ndependent but ship their mlKk
t hrough a cooperative organi zati on.

However, others, such as Broonville Farms, --
Farmers, and M ddl ebury Cooperatives, to nane just a few
are truly independent marketers. By this | mean that
every year they place their mlk out to bid and market to
t he hi ghest bidder. Usually cooperatives such as these
contract with a Class 1 proprietary plant and ship their
mlk to that plant just about every day.

Season -- the -- excuse ne. Seasonality issues

not unique to the Northeast Order. The Northeast Order

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

228

Class 1 sales run along a predictabl e seasonal pattern.
They are at their highest | evels when schools are in
session, at -- at their lowest levels in the sumer.
Exhibit 11, Figure 4 graphically depicts this. This graph
shows Class 1 deliveries per nonth divided by the days in
each nonth for 2000 and 2001. Effectively estimating the
average deliveries per day pooled as Class 1, the seasonal
nature of the Class 1 demand can be seen.

Exhi bit 11, Figure 5 is another graph. This
one depicts the seasonal nature of the northeast producer
deliveries that are pooled in Class 3 and Class 4 using
t he sanme nethodol ogy as used for Class 1. The graph shows
average deliveries per day pooled in the two manufacturing
cl asses. Again, the predictable and expected seasonality
is shown. M1k receipts are highest in the spring tinme,
remai n high through the sumrer, slunp in the |ate sumrer
and fall, and rise again for the year-endi ng holidays.

Exhi bit 11, Figure 6 conmbines data fromthe two
-- previous graphs to show for 2001 both average daily
deliveries pooled as Class 1 and average daily deliveries
pooled in Classes 3 and 4. As you see, the two groups
trend differently by season.

As the average daily Class 1 receipts decline

in the spring and sumrer, average daily Class 3 and 4
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recei pts increase. In the fall, as the average daily
Class 1 receipts rise, average daily Class 3 and 4
recei pts decline. Especially during the autumm nonths,
tremendously different delivery patterns exist for the two
gr oups.

In closing, the diversity sets the northeast
apart. The diversity created by the northeast geography,
popul ati on base, relative concentration of mlKk
production, and the mlIk plants that have chosen to invest
is a tremendous asset to the Northeast dairy econony and
its region's dairy farmers. This diversity has set the
Nort heast Order apart fromany other Class 1 market in the
country and from any other marketing order, for that
mat t er.

Anmong other things, this is due to the
nort heast geography that makes it home to the densest m |k
producti on area of any nega m | k-producing region in the
country. Its popul ation base, the |argest of any federal
order in the country, anchored by the huge metropolis
al ong the northeastern seaboard. Dairy demand fromthis
popul ati on base that creates the largest Class 1 and 2
mar kets maybe in the world and nore of the |argest Class 3
manuf acturing regions in the United States. |Its need to

bal ance what is likely the world's |argest Class 1 narket
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by supporting the | argest Class 4 market under federal
orders. Resulting in diversity that creates opportunities
for 259 mlk plants to thrive within the region, including
32 proprietary conpanies that buy mlk directly fromdairy
farmers.

There's a huge non-cooperative producer mlk
supply, likely the largest in the country and |arger than
sone federal orders. And a cooperative presence that's
al nost 40 percent of this -- country's dairy nmarketing
cooperatives operate in the region.

JUDGE BAKER: Thank you, M. Gallagher. That
brings us to alnost 3:30, which is time for our afternoon
recess. And |'msure there will be questions for you when
you return.

Thank you. We'll take a 15-m nute recess at
this tine.

(Brief recess)

JUDGE BAKER: W are back in order after our
af ternoon recess.

M. Gal |l agher has conpleted his presentation,
is that correct, M. Beshore?

MR. BESHORE: Yes. And M. Gallagher is -- is
avail abl e now for cross exam nati on.

JUDGE BAKER: Very well. Thank you. Are there
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any questions for cross exam nation for M. Gall agher?
Yes, M. Rosenbaunf

MR. ROSENBAUM  Your Honor, |'d prefer to go
forward with the USDA people in the room

JUDGE BAKER: Pardon ne?

MR. ROSENBAUM | said | would prefer to have
t he USDA people in the room

JUDGE BAKER: ©Ch, | -- | would, too.

(Pause)

JUDGE BAKER: M. Richnond is here.

(Pause)

JUDGE BAKER: Did you want to proceed, M.
Rosenbaunt?

MR. ROSENBAUM  Yes, Your Honor.

JUDGE BAKER: Thank you.

CROSS EXAM NATI ON
BY MR. ROSENBAUM

Q St even Rosenbaum for the International Dairy

Foods Association. M. Gallagher, you -- you may have

said this already but it's not in your witten testinony.

How | ong have you been with Dairy League?
A Al nost seven years. |It'll be seven years in
February.

Q So, 19957
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' 96.
1996.
February ' 96.

o » O >»

Al right. Now, Proposal Nunmber 7, of course,
woul d be one that would put a marketw de service paynent
provision into the Northeast Order, correct?

A Correct.

Q And you woul d agree with me that as of today
there are no federal orders that have such provisions?

A |'d characterize that because | believe there's
at | east one federal order and possibly a couple --
possi bly anot her that has sone sort of nmarketw de service
-- services elenents to it. But none |like what we are
aski ng for.

Q What orders do you have in m nd?

A Well, the Southeast Orders have the
transportation differential. And to ne, that is a
mar ket wi de service program And the -- | believe there's
an assenbly credit in the Upper Mdwest Order which |I | ook
at as a marketw de service program

Q Okay. No other order has a provision whereby
six cents would be deducted fromthe pool and go to Cl ass
3 and 4 handlers, is that correct?

A No, that's not even what -- what woul d happen
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necessarily under our proposal, either.

Q Well, | mean, you' re proposing six cents woul d
go to any Class 3 or 4 handler who net the requirenents
set forth in Proposal 7?

A It would -- it would -- let nme just -- there's
-- there's going to be another witness later that will --
will get into a |lot of the specifics about the particul ar
proposal. But just to be -- enlighten a little bit, any -
- any handl er regardl ess of whether they operate a, you
know, a Class 3 plant, a Class 4 plant, or a Class 1
pl ant, has the opportunity to qualify under our proposal,
just that there are certain paraneters they have to neet.

So it's not just a proposal for a Class 3 or
Cl ass 4 cooperative. It could be proprietary, it could be
a cooperative handler that could qualify.

Q Can you -- can you identify any proprietary

handl ers currently in the Northeast that would qualify

under the qualification requirenments set forth in Proposal

Number 77
A Not that currently pool mlk that |'m aware of.
Q Okay. How -- how nmany handl ers are there on

t hat order?
A Based on that statistic fromthe annual

sunmary, there were 62 that were listed in that.
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Q Al right. And how many of those are
proprietary, do you know?

A No, | don't -- no, | don't know.

Q Al right. Do you know how many plants were
operated by the proponents?

A Sure. Let's see. AgraMark has three plants.
The DMS Joint Venture has two plants. Land O Lakes has
one. So that's six. St. Albans is seven. Maryl and-
Virginia, one that is within the area. That's eight. And
Upstate -- Upstate has one distributing plant that's a
pool plant. That's nine. And then Dairy League and Oatka
and Ni agara Cooperative are joint venture owners of Qatka
Cooperative. So | suppose that's 10, | guess. | don't
know.

Q Are there --

A -- for you or should I count --
Q Well, are the remaining 52 plants proprietary
pl ant s?
(Pause)

BY MR. ROSENBAUM
A " m hesitating because I"'mjust trying to think
t hrough the marketing region real quick. You know, |
don't know what to call the plant in Ogdensburg, New York,

or the plant in Chataugay, New York, because | believe
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t hose are owned by dairy cooperatives. Certainly, the
pl ant in Ogdensburg right now is operated by a dairy
cooperative. And the plant, | believe, in Chataugay is
owned by a dairy cooperative but not operated by a dairy
cooperative. So I don't know how you want that defined.
Q Well, is it fair to say that approximtely 50

of the 62 plants in the order are proprietary plants --

A -- certainly a clear majority are proprietary
plants. | think that's part of what | was trying to get
through innmy -- in ny testinony, that a clear majority of

the plants are proprietary plants.
Q And so far as you know, none would qualify

under Proposal 77?

A As | said, as -- as ny know edge of -- of who
is a pool handler now, I amnot sure if any will. But in
fact, | guess based on Peter Fredericks' exhibit, he

indicated that it would just be the ADCNE nmenbers that
woul d qualify, who market nore than probably | don't know
what .

Q And you're not --

A Oh, and -- excuse nme. And Allied Federated
Cooperatives. Probably combi ned, we probably market
al nost 70 percent of the mlk in the order, or nore.

Q But they're -- they're a nmenber of your group,
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too, right?

A No, they're not.

Q They're not. All right. Wth that one
exception --

A Correct.

Q -- everyone who qualifies is a nmenber of your
group, correct?

A To ny -- to my know edge.

Q Now, since you go back to the md '90s, are you
aware of the fact that -- that there had been a -- | think
what was called a cooperative service paynment provision in
t he New Yor k- New Jersey Order?

A Yes, |'m aware there was one.

Q And are you aware that that went out of
exi stence January 1, 20007

A Yes, | am

Q And so that the Northeastern Order has |ived
wi t hout such a provision for the last two and a half years
at this point in tinme, correct?

A Sure.

Q Now, your -- your group, ADCNE, attenpted to
convince USDA to put a nmarketw de service paynent
provision into the soon-to-be created Northeast Order, is

that correct?
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During federal order refornf

That's right.

> O >

Yes.

Q And in fact, back in 1997 when USDA was
soliciting proposals for what to do as part of the order
consolidation -- let nme back up. The order reform as
mandat ed by Congress included the creation of fewer but
| arger orders as conpared to those that existed prior to
the time that |egislation was passed in 1996, correct?

A Correct.

Q And as a result, what had been the New Yor k- New
Jersey Order, which had cooperative service paynents, was
necessarily going to join with sone other orders that
didn't have it, correct?

A That didn't have cooperative paynment
provi si ons, correct.

Q OCkay. And your group urged USDA to have either
a cooperative service paynent or a nmarketw de service
payment in the newly created Northeast Order, correct?

A Yes, we did.

Q And in fact, your group proposed back in 1997
that that paynment be six cents a hundredwei ght, correct?

A | can't renenber the rate, but we did propose

sone type of program If you're reading something from--
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fromsomething we sent in, then | -- | take it as you're
being -- you're correct with the six cents. But | can't
remenber the specific --

Q Do you recall it was two cents for co-op --
originally it was two cents for co-op services and then
four cents for what was call ed marketw de services?

A | -- | can't renenber exactly, but it wouldn't
surprise me if that's what we asked for

Q Ckay. And do -- and do you recall that -- that
USDA, when it cane out with its proposed rule in 1998,
rejected that?

A Yes.

Q Now, do you -- do you recall that there was the
opportunity after the proposed rule came out to subnit
conmment s or suggestions or revised proposals? That was

open to everyone?

A Yes.
MR. BESHORE: Your Honor, if I -- 1'd like to
interrupt at this point and object. The -- the record of

the informal rul emaki ng process mandat ed by Congress under
the Fair Act is -- is history. [It's public record to the
extent it was published in the "Federal Register." |

really do not see the utility in this proceedi ng of asking

M. Gallagher to attest to the secretary's past actions or
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t he Associ ation of Dairy Cooperatives of the Northeast's
requests that were not adopted.

This is a different proposal, a different
hearing, a different procedure, a different tine, a
different market, a different place, and I think we should
go forward.

MR. ROSENBAUM  Your Honor, the very -- the
very questions that M. Beshore identified are the ones
that I'mexploring with this wi tness, whether the
conditions are the sanme or different. This -- this goes
to the heart of the matter.

JUDGE BAKER: | -- | think that you are asking
hi m whet her or not he recalls after the Departnent
rejected these marketw de paynents, then were not coments
received with respect thereto. |Is that what you're
getting at?

MR. ROSENBAUM |I'mtrying to get at what the
position has been of his organization on these issues.
And |I'm about to get into questions regardi ng whet her we
have any changed conditions, which is the very heart of
his testinmony, | think.

JUDGE BAKER: All right. Because it does
reflect what his organization has been doi ng or has done,

whet her there's any change in his --
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MR. BESHORE: | didn't hear any questions about
whet her there are changed conditions or anything of that
sort.
MR. ROSENBAUM |'ve got -- |I've got to lay the
pr edi cat e.
BY MR. ROSENBAUM
Q My question was whether you recall the
organi zation submtted coments with a revised proposal in
response to the proposed rule in 1998 in which you once
agai n asked for six cents per hundredweight, this tine
entirely as a marketw de service paynent?
A Yeah, that sounds correct.
Q Okay. And do you recall that that was al so
rej ected by USDA?
A There certainly have been changed conditions

since either of the earlier two submn ssions.

Q | ' mabout to --

A During --

Q -- 1" m about --

A -- during federal order reform the imensity

of the tasks and chal |l enge before USDA was trenendous.
And they were very focused on -- on sone very political
i ssues that they nmaneuvered and navi gated through very

well, in my opinion, and cane out in the right place. But
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it took many, many peopl e-hours to get there. And because
t hey spent so much time on a nunber of things, it is ny
opi nion that there were a nunmber of things they just
couldn't get to and couldn't -- didn't have the tinme to
fully review and reflect upon. And | believe marketw de
service provisions was one of them

Q | think my question was whether you recall that

your proposal was rejected, and | don't think I heard an

answer to that. Was the answer "yes" or "no"?

A | don't think they had a chance to fully review
it and so they didn't inplement it.

Q OCkay. It's -- all right. Now, let's |ook at
your testinony. On page one you -- you tal k about how the
northeast is the densest -- strike that.

You tal k about how the m |k shed includes nost
of the states of New York and Pennsyl vania and al so
Vernont. And you tal k about the extent to which they
produce substantial quantities of mlk, correct?

A Correct.

Q | take it that was also true back in 1988 and
19997

A Correct.

Q And obvi ously, the conbined square m | eage has

not changed, correct?
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A |"msure there's a little bit of erosion but
probably didn't change the nunber very nuch.

Q And on page two you tal k about the -- the --
what you descri bed as being the northeast's | argest
popul ati on base. And that -- that -- that was the same --
that was true also back in 1988 and 1999, correct?

A Sure. |I'msure it was.

Q | think I m sspoke myself. That -- that was
true in 1998 and '99, correct?

A Sure. Then, too.

Q Al right. And the degree to which the
Nort heast Order would pool nore Class 1 m |k than any
ot her order, that was al so sonething that was known back
in 1998 and '99, correct?

A -- repeat that question?

Q Yes. You talk in the second full paragraph on
page two about the fact that the Northeast Order pools
nore Class 1 mlk than -- than any other federal order,
correct?

A Correct.

Q And t hat was sonething that was -- people knew
t hat was going to happen back in '98 and '99, correct?

A You nmean, based on the conbination of the

orders?
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Q Ri ght .
A Sure. | think so.
Q OCkay. And the same is true for the fact that

it would be the largest Class 2 market? That was known

back in 1988, '89, as well, correct?

A Maybe. | don't know. Possibly. | nean, the
Class 1 -- the Class 1 thing was a little bit nore known
because of the -- the pattern of the sales of the Class 1

di stributors. The pooling relationships for Class 2
doesn't necessarily mean that you could necessarily guess
that that would be the case but maybe you coul d have.

Q Al right. And -- and the percentage of m |k
t hat was going to belong to non-co-op nenbers, that -- you
say that 25.3 percent is non-co-op in the Northeast Order,
is that correct?

A Correct.

Q And once again, that -- that was a -- the --
t he amount that USDA had predicted would be the case back
in 1988 and ' 89?

A | don't know what they predicted.

Q The -- the percentage itself has not changed
since then, has it? By any significant --

A | -- to a significant -- probably not to a

significant degree.
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Q There's been no significant decline in co-op
menbership since the 1988, '89, in the Northeast Order?

A | hope not. | hope we're grow ng.

Q Well, I'd rather have your -- the facts rather
t han your hope.

A | don't have the statistics. | don't know.

Q All right.

(Pause)
BY MR. ROSENBAUM

Q On -- on Proposal Nunber 7, am | correct that a
-- that if a -- if a handler operated a cheese plant and
operated it at 100 percent capacity year round, would that
handl er qualify for marketw de service paynents?

A | don't know. You'd have to give nme some nore
paranmeters on what that cheese plant was doi ng and what
they did with their m |k supply.

Q Well, I'"massumng that their mlk was | ess
than -- less than -- |ess than 65 percent of it went to
Class 1 use and that they met the m nimum requirenments of
-- of Proposal 7 with respect to how much m |k to handle.

A That woul d nmean that they'd have to pool m k.

Q Ri ght .

A They'd have to neet the pool supply plant

definition.
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Q Ri ght .

A That in the fall of the year they'd have to
have 20 percent of their producer supplies transferred or
diverted to Class 1. And if they net those provisions and
they met the other paraneters that we would have set up,
then they could qualify, yes.

Q OCkay. So that if -- if there were a Class 3
cheese plant that runs full out, neets the m ninum
requirenent to be a supply plant, that's now in the order,
they would qualify for marketw de service paynents w t hout
changing their behavior at all? Well, if your proposal
wer e adopt ed.

A Keep in mnd 1l -- 1| don't think there is -- and
t heoretically, we can cone up with a |lot of different
scenarios and we can spend a |ot of time discussing them
But I'mnot aware of a cheese plant at this point -- our
proposal woul d nmeet those qualifications. Most cheese
pl ants don't have their own producer supply. So they
don't pool mlk so they wouldn't be able to qualify.

Q Are there Class 3 plants pooled on the order

t oday?
A Yes, there are.
Q And am | correct that for a Class 3 plant your

proposal does not add any performance requirenents
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what soever? As long as it's already --

A Sur e.
Q -- a supply plant --
A -- sure -- sure there are. First of all, if --

if they're carrying a | arge enough producer supply that
they' re neeting the shipping provisions, they've - -

t hey' ve shown that they've got an association with the
Class 1 market. And if they're of that size that they can
meet this qualification, they are |ikely doing sone

bal anci ng for the market.

And additionally, you -- if you read further
into that, there is sone requirenment of a -- I'Il call it
the "call" provision, based on ny former Order 2
background. The first call goes to the -- goes to the --
t hose handl ers that would be receiving marketw de service
payments when Class 1 is short.

So there are certainly additional requirenents
in this theoretical exanple of a cheese plant.

Q Well, let me go through the requirenents. You
-- you have to nmeet the supply plant requirenments, is that
ri ght?

A Yeah. Excuse ne for a second -- coach ny --
you want ne to go through with that or you want nme to wait

for Bob to testify to it?
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MR. BESHORE: Well, we do have -- as |
indicated at the outset, in an attenpt to maybe streamine
sone of the examnation -- although I don't want anybody
to be cut off -- there is -- one of the w tnesses, M.
Wellington, is going to testify both on direct and of
course be available to cross exam nation about all the

detail ed operations of Proposal 7, qualification criteria,

et cetera. M. Rosenbaumw ||l certainly be able to ask
hi m about that and M. Gallagher will cone later again to
testify.

But | don't want to cut himoff. He's

certainly entitled to inquire of M. Gallagher's know edge
of the market and the proposal with respect to how it
wor ked. But he's going to have |ots of opportunities to
inquire of extrenmely know edgeabl e peopl e.

JUDGE BAKER: Very well. That's very gracious
of you, M. Beshore.

M. Rosenbaum you heard that and can be gui ded
accordingly.

MR. ROSENBAUM | will, Your Honor.

JUDGE BAKER: Thank you.

THE WTNESS: | just -- | know Bob has been
working really hard on his statenent and | don't want him

to have to cut anything out.
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(Laughter)

(Pause)

MR. ROSENBAUM That's all | have at this tine,
Your Honor.

JUDGE BAKER: Thank you, M. Rosenbaum Are
t here other questions for M. Gallagher? M. Vetne?

MR. VETNE: |'mnot sure whether this is best
addressed to Ed Gall agher or to Marvin Beshore. But for
me to knowto -- to whomto address questions, it would be
good to have a little preview of the general subject
matter of the witnesses to follow, including your
subsequent testinony.

For example, a witness to describe the general
operations of -- of ADCNE and, you know, how it supplies
the market and where its custoners are. |Is that you or is
t hat sonmebody el se or is that you later?

JUDGE BAKER: Perhaps you'd better ask M.
Beshore, M. Vetne. | think you did sort of outline it

originally for him

MR. BESHORE: | -- | did attenmpt to provide a
preview -- | thought | did -- that M. Vetne m ght be
asking for. But first of all, you know, the -- the
association is not an operating entity. |It's a group of

seven, you know, operating entities.
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M. Gallagher is directly enployed or
affiliated with -- with several of those and he will be
presenting later very detailed information with respect to
t he operations of Dairy League, DMS, and DFA. So if
that's of any help, those particular questions are best
addressed later to M. Gall agher.

But | don't want to cut any of these gentlenen
short in their -- in their questioning here. | just tried
to direct them somewhat.

JUDGE BAKER: Very well. M. Vetne, it would
seem reasonabl e that after the presentation by the
proponents of their Proposal Number 7, if you still have
guestions, you could ask for the recall of a witness or go
i nto whatever questions you nmi ght have.

MR. VETNE: Right. 1'll defer for now. Thank
you.

JUDGE BAKER: Very well. Thank you, M. Vetne.
Are there any other questions? Yes, M. Arns?

MR. ARMS: Yes, Your Honor. | just have a
couple clarifying questions.

JUDGE BAKER: Very well. Thank you.

SPEAKER: Use a m ke and identify yourself.

MR. ARMS: Following the rule, I will identify

mysel f again. M nanme is David Arns. |'m econom c
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consultant to the New York State Dairy Foods G oup.

CROSS EXAM NATI ON

BY MR. ARMES:
Q Ed, in your statenent or in cross, |'ve
forgotten which, | believe you |ikened the cooperative

payment under Proposal 7 as being simlar to that which
applies in certain southeastern orders in the way of
transportation credit allowances fromthe pool, is that
correct?

A Let me just clarify sonething, David. They're
-- they're not cooperative paynents. They're marketw de
service paynents. And any handl er that neets the
requirenents is eligible to receive them They weren't
desi gned exclusively to be paid just to dairy
cooperatives.

And | -- | alluded to there are other

mar ket w de services that exist in federal orders. But |
don't believe that there is any specifically structured
the way that we have structured ours.

Q Isn"t it true that, for exanple, under Proposal
-- under Order 5, the Southeastern Order, that in fact
MIlk Galleries paid -- | believe -- seven dollars per
hundr edwei ght all year long? It is then essentially

pl aced in escrow within a reserve and -- (inaudible) --
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July through Novenber only and in the form of
transportation allowances. 1Isn't that correct?

A Sounds about right. | don't know if all the
exact nuances you spoke about are correct. But that is a
vastly different market than this market. | testified to
t he uni queness of the northeast market. And because it's
unique, it requires a different solution to this
externality which we're faced with. And so we cane up
with a different solution. [It's not -- we're not trying

to shoe horn sonething, create another order into ours.

It maybe wouldn't work as well in our order.
Q Well, | guess that's where | was confused
because | felt in your statenent that you were -- |ikened

-- conparing the two as simlar and providi ng nmarketing
services. And |I'm asking you, is there not a big
difference fromthe standpoint that it is regarding the
transportation all owances that they are in effect paid by
handl ers rather than, as well as, deducted fromthe
uni form price conputations?

A " m glad we had this conversation so we coul d
clarify that. That's correct. And if you'd |like to make

a proposal to have us anmend our proposal to charge
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Class 1 instead of charging the pool, we -- we would
consi der that.
Q As further clarification and on evidence that -
- on data that was presented earlier by Peter Fredericks
and in response to ny questions regarding the operations
of Detrick's MIk Products, could you clarify for the
record the status -- the change in status of the two
pl ants invol ved at Newbury Center and at Readi ng,
Pennsyl vania first as Detrick M|k Products, LLC and now
as sonething a little different and how t hat has fl owed
t hrough? | understand that froma response that -- can
you identify us as to those points.
A Are you referring to a specific exhibit that
Peter had that had different nanes?
Q It list -- the listings that he had under "Pool
Supply Plants" that showed Detrick's M|k Products in

different regulatory status during the years 2000, 2001,

and 2002.
A Okay. The current -- currently, both the
Detrick's -- are pool supply plants. One is under Dairy

Mar keti ng Services and one is under Detrick's, LLC. And

maybe nore for -- | say -- what -- why -- why are they
different instead of the same? | don't know. Variety is
wonderful, so we just sort of -- when we had the option to
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make the M ddl ebury Center plant a pool supply plant based
on its operation. W decided just to keep it as
Detrick's, LLC, and not make it DMS. W could have made
it DMS. W just -- wasn't any -- wasn't any strategic
reason behind that.

Q VWhat I'mtrying to clarify is that, isn't it
true that the ownership of Detrick's MIk Products, LLC,
i nvol ved a three-way ownership essentially with two
cooperatives, nanely D&E, DFA, Dairy Farners of Anerica,
and the third party being Detrick's, a proprietary

operator, so that it was in fact a blend of both the

cooperative and proprietary ownership. |Is that correct?
A And it's correct, and the operative word is
"was." Those plants are now owned by Dairy Farnmers of
Amer i ca.
Q So its status has changed from being --

A That's what your question is, yeah.

Q |"mjust trying to get at it to clarify for the
record because we -- we have different types of ownerships
over this period and we al so have different regul atory
status shifting from pool status, then to non-pool status,
and then -- now back to pool status for -- | don't know
that it applies to both plants, however.

A OCkay. |Is that a question?
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Q Yeah. My question was is whether you could
clarify in detail what was referred that you -- by M.
Beshore that you would be able to answer for the record
and clarify for the record the regulatory status of those

two plants.

A | think I just did. They're both pool supply
plants. Is that -- I'"'mtrying to answer your question --

Q Okay. How currently are --

A Yes.

Q Okay. Do you notice that in the listing for
t he year 2002, which is the current year, they have listed

the two under different corporate identities?

A Yeah. | just -- | just tal ked about that.
Q Well, the -- they're not -- they're not the
sane. You said that they were just -- | believe you

answered me by saying that they both principally have a
certain ownership status.

A Right. But the -- the name of the conpany
hasn't changed.

Q The -- but the ownership has?

A Yes.

Q So now, for the record, we all understand that
they are solidly cooperatively owned?

A Yes.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

255
MR. ARMS: Thank you

JUDGE BAKER: Very well. Are there any other
questions for M. Gallagher? Yes, M. English?
CROSS EXAM NATI ON
BY MR. ENGLI SH:
Q Do you have Exhibit 5 with you -- the market
adm nistrator -- Order 1's data?
A Yep.
Q Ckay. If you could go to Figure 5?
A What page is that?
Q |"msorry. |'mgoing back and forth. Exhibit

-- your Exhibit 11, Figure 5. | want you to have that

front of you, and I want you to have Exhibit 5 in front of

you. And I'mgoing to ask questions about Figure 5.

A What -- which of ny exhibits?

Q Fi gure 5.

A Yep.

Q It's your graph --

A Yep.

Q -- that shows Federal Order -- it's Exhibit 11.
A Yep. Got it.

Q And this is Class 3 and 4 recei pt per day.

A Yep.

Q Is -- is this based upon a federal order of
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statistics of producer receipts or actual receipts at
t hose plants?

A Producer receipts. It's the data that you'd
get out of the den PPD announcenent by cl ass.

Q So by way of exanple, if you open up to page 80
on Exhibit 57

A Page 807

Q And | ook down at October 2001. You have net
nmovenments for October of negative 29,794,000, which is as
| understand it neans that that nmuch nore m |k noved into
the order fromoutside, correct? 1In ternms of diversions?

A |"mreading the title. Hold on for a second.

(Pause)

BY MR. ENGLI SH:

A Yeah, but | believe -- okay. Yeah. It wasn't
pool ed here, though. It wasn't --
Q No, that's ny point. [It's not pooled. So that

-- that difference of mlk on a nonthly basis conpared to
your per day basis is not reflected on Figure 5, correct?
A Yeah, but you don't know how nuch of that went
to a Class 3 or Class 4 plant, either.
Q OCkay. But that m |k was available for Class 3
or 47?

A Ch, | don't know. Coul d have been.
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Q Simlarly, if there were -- if there's producer
mlk that the data reflects produced in these states that
was pool ed el sewhere, that m |k would not be available to
show up on Figure 5. Whether or not it would actually or
not, it would sinply not be available, right?

A So this is pooled mlk on Order 1 that was
diverted to other order pool plants?

Q No, I'mnow going to m |k produced in the state
of New York that was pool ed on Order 5.

A Ckay.

Q Because it's pooled on Order 5, from your
answer to ny question earlier, it doesn't show up in
Figure 5 at all, right?

A Correct. This is only Order 1 pool mlk in
-- in Figure 5.

Q So you have not attenpted at all in Figure 5 to
create a chart that would show m |k produced in the states

for the marketing area that was received as Class 3 or

Cl ass 47

A | haven't, no.

Q Is it true that diversions from other orders
are required first to be assigned to Class 4, if -- if

avai l abl e?

A | believe that's correct, yeah.
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Q So to the extent you had net diversions from
ot her orders of 29,794,847, it is nore likely than not
that it would be in Class 4?

A Let's -- let's think -- say it went to Tuscan
Farnms in Union, New Jersey of all places. They don't have
any Class 4. They have whatever they have. [It's a Class
1 distributing plant. They probably make sone Cl ass 2

there. Probably first get assigned to Class 2, and then

if all the Class 2 was used up, | think how they work it,
it gets into Class 1. So | -- you know - -
Q But it's not showing up as eligible mlKk

avai lable in this pool regardless, correct? However, it's
being classified. [It's not going to show up other -- you
know, on Figure 4 or Figure 57

A No -- no, that page 80 chart, it's not eligible
mlk in the pool. You're right.

Q So to the extent that -- that Figure 4 -- if --
assumng it went to Class 1, under your assunption, other
than -- rather than Class 4 under mne, it's -- it's not
going to show up there either, correct?

A No.

Q Even though there was 29 mllion pounds for the
nonth --

A Correct.
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Q -- avail abl e?
A It wasn't an identification of, say, packaged
sales within the marketing area. It's just producer

receipts pooled as Class 1. So it would only cover the
pool receipts of Federal Order 1
MR. ENGLI SH: That's all | have. Thank you
JUDGE BAKER: Thank you. M. Arns?
MR. ARMS: David Arnms, econom c consul tant.
CROSS EXAM NATI ON
BY MR. ARMs:
Q You answered in response to questions by M.

English --do you use specifically Tuscan Farns as an

exanple of a very large factory nostly Class 1. |Is that
correct?

A | did refer to them yes.

Q Yes. And you indicate that for plants such as

this wouldn't have Class 3 or 4, right?

A | would -- | don't -- | don't know the specific

operation of the plants. But relative to Peter

Fredericks' testinony earlier, the -- they're going to
have 85 to 90 percent Class 1. | would say just based on
that, I know they do sonme Class 2. They're not going to

have much anyt hing el se.

Q Isn't it true --
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A -- sonmething, | suppose.

Q Okay. I'msorry?

A | said, other than what may end up in
i nventory.

Q Yes, in inventory isn't it true that the order

requires a pool distributing plant that inventories bulk

mlk -- all bulk mlk is assigned to Class 4, is it not?
A In -- in -- inventory.
Q Prio to be assigned as -- required -- to --

Cl ass 4 under the rule of the Northeast Order Agreenent.

A That is in -- ending inventory?

Q Yeah.

A Yeah.

Q So it's all pooled nmarketing order, correct?

A Sure. But | don't think it's going to be very
much mlk in a Class 1 plant.

Q Like in this particular market that you

referred to, would you agree that Tuscan Farns -- the size

of that order, probably exceeds the inconi ng vol unme of
sone of the smaller orders that would be a part of this.
Woul d you agree with that?

A | -- I -- 1 don't have any know edge of that.

If you want to testify to that |ater, sure, go ahead. But

| don't know.
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Q It is possible, is it not, a very large share
of the mlk that m ght come in under the covered order is
assigned to the Class 4 at the receiving plant, such as

Tuscan, is that correct?

A No, I'mnot going to -- I'mnot going to agree
with that. |I'msorry. You can testify to that, or you
have, | guess. | don't know.

MR. ARMS: Thank you
JUDGE BAKER: Are there other questions of M.
Gal | agher? M. English?
CROSS EXAM NATI ON
BY MR. ENGLI SH:

Q |"msorry. Let ne go back to the -- your
assumption that it could be in Class 1. 1Is it not true
under nost federal orders, especially those to the south,
that if mlk was diverted and used as Class 1, it would
not be producer m |k under that other order and therefore
woul dn't be treated as diverted in the first place?

A It may -- you mmy be right about that. |If
you're reading fromthe order --

Q -- yeah --

A -- take it that you're -- that you're reading
it correctly.

Q So that would nmean that it's unlikely to be
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Class 1, correct?

A My point isn't necessarily it was going to be
Class 1. It's not necessarily going to be Class 4,
either. That's --

Q But -- but in terns of being Class 1, it's not
i kely, correct?

A Probably not.

MR. ENGLI SH: Thank you

JUDGE BAKER: Thank you. Are there any other
guestions of M. Gallagher? There appear -- oh, yes. M.
Tosi ?

CROSS EXAM NATI ON

BY MR. TOSI:

Q Hi. Thanks for comng to the hearing. | need
to ask you just a couple of questions so that I"'m-- |I'm
cl ear about what | can ask you.

Can you --
A You can ask me whatever you want.
Q OCkay. Either -- either as your -- in your

capacity here speaking on behalf of the Northeast
Cooperatives or as Dairy League or the other capacities
t hat you nentioned in your testinony, can you tal k about
any over order premunms or how mlk -- how you buy and

transact mlk either on behalf of the entire group or your
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organi zation specifically?

A Yeah. A lot of that I'"'mgoing to get into
later in ny testinony about how DMS bal ances which I'm
going to do after we go through the |lineup of Dr. Ling,
Bob Wel lington, and Dennis Schad. And |I'm going to cone
back and tal k about that.

Q Ckay. Are -- are you able or -- or would you
be willing to answer any questions regarding some -- |'m
not quite sure how to characterize them but questions
that would get at the -- the theory behind marketw de
servi ce paynments?

A Sure. Again, Bob Wellington's going to --
going to testify to that pretty extensively when he gets
here. And then I'll be up again afterwards if there are
any other questions he hasn't cleared up in his testinony.
|'"d be nore than happy to answer -- or if you'd |ike, |
can answer them now.

Q OCkay. Well, I think I"Il -- 1"l just hold

back on that.

A Ckay.
Q One of the questions that | wanted to ask was
in response, | think, to a question by M. Rosenbaum You

seemto have expressed the opinion that the Departnment did

not fully consider the marketw de service proposals that
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were offered by the Northeast during order reform
A That's --
Q Was that your testinony?
A That was ny -- testinony based on just an

opinion I had. You guys were extrenely busy with a | ot of

things and I -- | -- 1 -- I"mnot sure -- | mean, you can
tell -- you can tell me if I'"'mwong. You didn't have as
much - -

Q | was just curious as to how you fornul ated

t hat opinion or --

A | just -- I -- | just knowwth talking with
you guys and talking with others in the Departnent that
you spent a lot of -- rightfully so -- a lot of time on a
ot of things. And it was just such a nassive change
that, certainly, we didn't have the -- the tinme to have
this kind of discussion |like we're having today. That
didn't go on to any great degree. And so that, to ne,

tells me that naybe you guys were just too busy with other

t hi ngs that maybe you didn't get the chance for -- to
hear all -- all -- everything we had to say about it.
Just -- you know, I"mnot -- I"mnot trying to

-- please don't think I"'mtrying to pick a fault or
anyt hi ng.
Q No, no.
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A " mjust saying you just --
Q | just wanted to ask -- | just wanted to
under stand the nature of the opinion.

Just regarding your witten statenent or your

testinony, you -- | think you did an excellent job of
describing very interesting features of -- of the
Nort heast marketing area in general. And I -- | was
curious here as -- if you could just hypothetically

consi der these things.

If, for exanple, we had a narketing area or
region that did not necessarily exhibit, for exanple, the
volune of Class 1 mlk or the popul ati on base, the nunber
of plants, the different marketing options, and sone of
the other things that you've pointed out there, would the
notion of balancing still be inportant to a market that
per haps didn't have those unique features that you
descri bed here for the Northeast?

A That's a -- that's a very good question. |
believe it still would. The solution to a particul ar
mar ket s bal ancing i ssue may not be the sane as what we're
offering. | think this -- this solution that we've
offered, |I think, fits our market. It may not fit a
mar ket as maybe theoretically you're describing. But

still, balancing would be inportant in that market.
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Q Okay. Regardl ess of unique features of a
mar ket, would -- would you -- would you think that it
woul d be inportant that in a market that would exhibit a
| arge percentage of non-nenmber m |k versus cooperative
m | k al ways be an exanpl e of perhaps the need for a

mar ket w de service paynment?

A | -- I would believe so, yeah. If you -- if
you |l ook at -- if you |l ook through the Northeast where
there -- you know, | don't know for the |argest -- where
t he greatest nunber of non-nenmbers and -- | think we do.

But you | ook through the northeast and you
really | ook at who's doing the bal ancing on a continuous
basis, and we'll get into all this stuff with some of the
ot her witnesses, | think you're really going to find that
it's really the cooperatives that are stepping up and --
and operating that m |k bal ancing grid.

Q Okay. So then, in and of itself, there's
not hing particularly special that the northeast has a high
density of production, you know, per square mle or the
fact that it's a large -- |arge population? That -- that
in and of itself really doesn't speak to the notion of
cost of bal ancing and the need perhaps to consi der sonme
way to conpensate for that?

A Wel |, the popul ati on does because that creates
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the huge Class 1 demand that needs to be bal anced. These
things that | talked about weren't just reasons -- weren't
just reasons why we need bal anci ng, reasons why | think we
need a uni que solution that would be different than
anot her marketing order solution.

Q Ckay. In sonme of the other cross exam nation
that you underwent, and | think it's also supported in
part by M. Fredericks' Exhibit 5 on page 81, where at
| east the market admnistrator's office is trying to apply
Proposal 7 historically. I'"m counting about seven
different entities, all cooperatives, that would qualify
for the six cents per hundred that's part of Proposal 7.
Wul d that be correct?

A Yes.

Q OCkay. Now, all -- keep that in mnd, and then
"Il relate this back to your testinony. You did an
excellent job of depicting the diversity of marketing or -
- excuse nme, the -- the |arge nunber of nmarketing options
in the northeast. You note in your testinony that there
are, for exanple, 184 non-pool plants.

A Yes.

Q And -- and when we -- when we ook at that with
respect to how they' re plotted out in Exhibit 5, they seem

to be scattered --
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A Thr oughout the northeast.
Q -- throughout the northeast and -- and in areas
t hat we woul d descri be as high-price zones, if you will?
A Yes. Well, let me back up. They're scattered
t hr oughout the northeast in all kinds of price zones.
Q Right. 1In all kinds of price zones. Thank
you. I|I'msorry. | didn't want to put words in your
nmout h.
| guess, in that regard, while any one of these
184 plants that are not co-op, well, any one of them nmay
not be individually inportant but the notion that 184 of
them col l ectively, taken as a whole, would you consider
themto be -- their existence and the fact that they're

buying mlk to maintain their operations to be performng

a -- an inmportant bal ancing function for the Northeast
Mar ket ?

A Definitely so. Wwen | -- | conme back and
tal k about how DMS bal ances, |I'm going to talk about how

DMS uses its portfolio theory of all the mlk plants in
the order to help mtigate our bal anci ng costs.

MR. TGOSI: That's all we got. Thanks.

JUDGE BAKER: Thank you very much. Are there
any other questions of M. Gallagher? M. Beshore?

MR. BESHORE: Just a couple of questions on
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-- on redirect.
REDI RECT EXAM NATI ON
BY MR. BESHORE:

Q Wth respect to the -- the differences in the
ADCNE proposal s here versus those advanced during the
mar ket reform process, Fair Act informal rul emaking
process when we didn't have the -- the forum we do today.
Are there some -- sone inportant data sets that were
devel oped after that process and that we're providing here
today that we -- and that were devel oped in response to
the Departnment's comments in those -- in those decisions
t hat we have avail abl e here today, such as the study that
was done by Dr. Ling?

A Absol utely. Al npst an interactive process, |
woul d say, that if we coached a little bit and saying help
-- you guys need to come up with additional information
and we' ve gone back and gotten that information.

Q We tried to respond to the, you know, the
comments that were nade there both in the enploynment area
and in the final decision?

A Absol utely.

Q Did we have at that tinme the information that
we have today with respect to the -- of course, we didn't

have Order 1 as we do today, right? So no data from Order
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1 at all?

A Correct.

Q | mean, current Order 1.

A Correct.

Q OCkay. So we didn't have the data that Peter
Frederi cks has al ready presented.

Wth respect to where the non-nenbers in the
order ship their mlk day in or day out or where the
cooperative nmenbers in aggregate deliver their mlk day in
and day out, correct?

A Correct.

Q OCkay. We also didn't have the day of the week
delivery data, which hasn't yet been presented but which
was submtted to the Departnent with request for the
heari ng, show ng those types of bal ancing activities,
correct?

A That's -- that's correct.

Q Ckay. And M. Schad's going to -- going to
present those -- that information?

A Yes, he is.

Q Okay. Now, we also did not have at that tinme
the information M. Fredericks presented with respect to
t he aggregate operations in terns of receipts of

manuf acturing with the seven cooperative bal ancing plants
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in the northeast, correct?
A That is also correct.
Q Are those sonme of the differences between the -
- just sonme of the differences between where we were
several years ago and where we are today?
A They're some of the huge differences.
MR. BESHORE: Thank you.
JUDGE BAKER: Thank you. Are there any other
guestions of M. Gallagher?
(No response)
JUDGE BAKER: Apparently there are none. Thank
you very much, M. Gall agher.
THE W TNESS: Thank you.
(Wher eupon, the witness was excused.)
JUDGE BAKER: M. Beshore, do you wish to
continue presenting your w tnesses?
MR. BESHORE: Yes. At this time we are asking
Dr. Charles Ling to testify. Now, he is -- he has been
requested to come and present testinony by parties other
than -- than ourselves. But if it's agreeable with him
we would -- and with Your Honor, we would |ike to ask him
to testify at this tine.
JUDGE BAKER: Very well. M. Beshore, prior to

that, did you intend to nove into evidence exhibits marked
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for identification 10 and 117

MR. BESHORE: | -- | did, and | would like to
request that at this tine.

JUDGE BAKER: Are there any questions or
obj ections with respect thereto?

(No response)

JUDGE BAKER: Hearing none, Exhibits 10 and 11
are hereby admtted and received into evidence.

(The docunents previously
mar ked for identification as
Exhibits 10 and 11 were
received in evidence.)
Wher eupon,
CHARLES LI NG
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:

MR. BESHORE: Before M. Ling begins his
testimony -- the study, which is "RBS Research Report 188"
-- the publication, | should say, "Cost of Balancing Mk
Supplies, Northeast Regional Market, RBS Research Report
188," United States Departnent of Agriculture, Rural
Busi ness Cooperative Service, copies of which Dr. Ling has
br ought al ong and provided for the reporter and made

avai l able to everyone in the -- in the room | would ask
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that it be marked for identification as Exhibit 12 in this

heari ng.
JUDGE BAKER: Very well. It shall be so
mar ked.
(The docunment referred to was
mar ked for identification as
Exhi bit 12.)
MR. BESHORE: And | know Dr. -- Dr. Ling has a
short statenment which he would proceed with. | think I
would like to, as a -- as a formality but an inportant

one, before he even proceeds request that his testinony be
taken as that of an expert in his field of agricultural
econom cs and dairy manufacturing plant operations. |
don't know that we need to do any nore than -- than offer
-- before he even testifies for sonebody with Dr. Ling's
known and acknow edged background and experience. And |
woul d so offer himat this tine.

JUDGE BAKER: Be unusual before any testinony -

MR. BESHORE: | understand. [It's an unusual --
we have an unusually well-qualified gentlenan.

JUDGE BAKER: Could we not wait until he gives
his qualifications?

MR. BESHORE: We're --
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JUDGE BAKER: Wbuld that be --

MR. BESHORE: |I'mcertainly -- I"mcertainly
willing to do that.

JUDGE BAKER: Very well. Oherwi se | think
we'd set a precedent that we could just cone in and say,
so-and-so is an expert and we're not going to tell you why
he's an expert.

MR. BESHORE: OCkay.

JUDGE BAKER: Thank you.

DI RECT EXAM NATI ON

BY MR. BESHORE:

Q Woul d you -- would you proceed with your --
your brief statenent of background, Dr. Ling? And after
you get through the first -- first paragraph there, we'll
go through this formality that | just initiated.

A Okay. MW nane is Charles Ling, I am an
econom st with Services Program of USDA's Rural Business
Cooperatives Service, RBS. Serving as program | eader for
dairy aspect program since 1988. For about five years

prior to joining Rural Cooperative services in 1978 | was

an agricultural econom st -- (inaudible) -- in New York
City. | received ny BS degree from-- (inaudible) -- in
econoni cs.

|"mgoing to testify -- (inaudible) -- cost of
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bal anci ng the Northeast Region Market -- RBS --
(i naudi ble) -- which is cited as the supporting argunment
for Proposal Nunber 7 of this hearing.

Q Now - -

JUDGE BAKER: Now -- now, M. Beshore.
BY MR. BESHORE:

Q Ckay. At this point I would just like to ask

anot her question or two in anplification --
JUDGE BAKER: Very wel | .
BY MR. BESHORE:

Q -- of your background. Have you been invol ved,
Dr. Ling, in studies of the operations of -- of dairy --
m | k manufacturing plants?

A For al nost 20 years, yes.

Q OCkay. And have you studied the operations of
such plants from coast to coast and north to south in the
United States?

A That's correct.

Q And you' ve studied the -- the costs of
operation of such plants at -- in great depth and over al
t hose years, is that correct?

A That's correct.

MR. BESHORE: Okay. Wth -- with that, | would

offer Dr. Ling as an expert in the fields |I referenced of
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agricultural econom cs and dairy manufacturing plant
oper ati ons.

JUDGE BAKER: Are there any questions or
obj ections with respect to the request that Dr. Ling be
decl ared an expert in the fields of agricultural economcs
and dairy plant operations?
(No response)
JUDGE BAKER: There are none, and your request
is so granted, M. Beshore.
MR. BESHORE: Thank you.
BY MR. BESHORE:
Q You may proceed with your testinony, Dr. Ling.
A RBS- Rur al Busi ness Cooperative Services is
charged by the Cooperative Marketing Act of 1996 with
conducti ng econom ¢ studi es regardi ng Cooperative
associ ations. Section 3B2 -- (inaudible) -- of the act

directs it to conduct studies with the econom c, |egal,

financial, social, and other -- (inaudible) -- corporation
-- corporation and publish the results thereof. Such
studi es shall include the analysis of the organizati on,

operation, financial problems and managenent of
Cooperative associations. 7 USC Section 49.53.
Cost of buying m |k supplies -- (inaudible) --

nort heast regional market -- (inaudible) -- previous
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research -- (inaudible) -- is one of the research studies
publ i shed by RBS. Looking at the report, we find -- we
find that we -- (inaudible). Cost -- (inaudible) --
esti mat es.

In the 1994 market information -- (inaudible) -

- for the mlk marketing orders in the northeast --

(i naudi ble) -- exhibit No. 12.31 -- mlk deliveries --
what kind -- (inaudible) -- indicates that June deliveries
-- (inaudible) -- in Septenmber. (Ilnaudible) -- cycle --

(i naudi bl e) -- processing plants -- (inaudible) -- cycle

of -- (i naudible).

Two categories -- (inaudible) -- processing
pl ant -- (inaudible) -- only experienced by the processing
plant. (lnaudible) -- constitutes seasonal results.
(I naudi bl e) -- Exhibit Number 12, Figure 2. (Inaudible).

| n Septenber and Oct ober, those results are --

(i naudi bl e).

(I naudi bl e) -- of taxes, licenses, insurance,
and adm nistrative costs. (lnaudible) -- represented by
the -- (inaudible) -- caused by fluctuating -- prices --
results also includes -- (inaudible) -- the total anount
increase -- (inaudible) -- estimated to be zero --

(i naudi bl e).
(I naudi ble) -- total cost -- (inaudible) -- are
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estimated at $11.6 nillion and the volume of --
(i naudi ble) -- is 20 percent of -- (inaudible).

Thi s concludes ny statenent, and | woul d be
happy to answer questi ons.

JUDGE BAKER: Thank you very nmuch, Dr. Ling.
Are there any questions? M. Beshore?

BY MR. BESHORE:

Q Yes. First of all, Dr. Ling, were you
requested to make yourself available as a witness here by
a party other than -- than ny clients?

A The adm ni strator of Agricultural Marketing
Service sent a neno to the adm nistrator of the --

(i naudi ble) -- studies to request that | be able to
testify to assist in -- (inaudible) -- the data and
assumptions of this report. M adni nistrator approved it.

Q So your boss told you you were supposed to
conme?

A Yes.

Q OCkay. Thank you for -- for appearing. First
of all, in your -- in your report, which has been
identified as -- as Exhibit 12, in the highlights at the
preanbl e, was there a correction you wanted to note with
respect to the -- the base years of the Northeast narket

information that you used?
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A Yeah. The highlights -- the fourth |ine of

-- (inaudible) -- is based on 1994 through 1999. That's
when | copyrighted -- (inaudible) -- index. | used --
(i naudi ble) -- and -- 12 nonths -- six nmonths as --
(i naudi ble) -- at six nmonths. So | used six -- six years'
data to get data for this for five years -- (inaudible).
Q Ckay.
A And | -- all the nunmbers | used in the -- in
the report, five years. Only the -- | mean, excuse ne,
the -- (inaudible) -- six years.
Q Okay. Let's -- let's look then at Table 1,

which is the seasonality indices to which you just
referenced. |If you can --
(Pause)
BY MR. BESHORE:
Q The information on Table 1 is the -- a basic
bui I ding bl ock for your study here, is it not?
A Now, that's the table that shows the -- the
di screpanci es between --
JUDGE BAKER: |Is that Table 1 or Table 5?
MR. BESHORE: Table 1. W're --
JUDGE BAKER: Oh.
MR. BESHORE: -- trying to rotate the Power

Poi nt back to --
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JUDGE BAKER: Oh, | see.
MR. BESHORE: -- back to Table 1.
JUDGE BAKER: Thank you.
(Pause)
BY MR. BESHORE:
A Okay. So the -- this table shows the

di screpanci es between m |k deliveries and -- and the --
(i naudi bl e).
Q So how did you calculate -- these are -- these

are indices as opposed to actual poundages, correct?

A That's correct.

Q OCkay. And how did you calculate the -- the
i ndices for the "Producer M|k Deliveries" colum, January
t hrough Decenber?

A OCkay. | -- as | said before, | used six years.
That's 72 nonths' data. | used 12 nonths -- average to
catch the trend line. That would give you trend |line
according to -- trend. And you divide the actual vol une
against the trend line. That would -- (inaudible) -- the
trend and that would give you this seasonal variation --
variation in the time series data.

Okay. And then for each nonth, say January
-- you have five years indicated -- if you have at | east

five years for January and end up five years for February
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and five years for March and so on. And then you adj ust

it to nmake sure it's -- add up, obviously, to 100. That's
how the -- the -- (inaudible) -- people -- (inaudible) --
cal culate -- (inaudible) -- index.

Q Ckay. Is it -- so --

A The sanme thing -- (inaudible).

Q Okay. So the raw nunmbers that went into the
i ndices for producer m |k deliveries were the producer
mlk deliveries -- by the market adm nistrators for forner
Orders 1, 2, and 4 during those years, correct?

A That's correct.

Q And the fluid demand numbers were the -- the
same nunbers for -- for fluid demand nunbers or fluid

requi renents nunbers --

A Class 1, Class 1 m |k under the three orders.
Q During the sanme tinme period?
A Yeah, that's correct.

Q Okay. Now, when you conme up with the indices
that are based on six years of -- of data, is it fair to
understand that within those -- those years there nay be
years that have spi kes that are higher, that have -- that
vary with higher spikes and | ower valleys than the -- the
average of the total period of time?

A That's correct.
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Q So this is -- these indices, which were then

used to calculate the cost of balancing the Class 1 market

are snoother than -- than the real world nmay be at sone
times?

A That's correct.

Q Now - -

A The -- the index used in the letter --

(inaudible) -- it's only the -- the index for deliveries
as was -- as used for calculating season -- seasona
results.

Q Ckay. If we go to -- go to Table 2?
(Pause)
BY MR. BESHORE:

Q Now, in Table 2, first of all, Tables 2 and 3
are cal cul ati ons based on the assunption of a 10 percent
operating reserve and -- and Tables 3 and 4 are conparable
t abl es but based on a 20 percent operating reserve, is

that correct?

A Tabl es 2 and 3 are based on an assunption of 10
percent -- operating reserves was 10 percent. Table 4 and
5, under the assunption that -- (inaudible).

Q But in each case, the tables have the sane --

same set of colums and sim |l ar cal cul ati ons --

A That's correct.
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Q It's just that the reserve assunption is
different?
A That's -- that's correct.
Q Okay. Let's just |ook at Table 2, then. By
the way, the reserve assunptions you were -- could be
verified -- the correct reserve assunption could be

verified by actual operations in the nmarketplace, could it

not ?

A That's correct. This is just 10 percent, 30
percent, just assunptions. |It's -- when | -- | had a
previous report. Wen | did the previous report, | -- we
used sone literature and -- (inaudible) -- different --

(i naudi bl e) -- and how nmany percent shoul d be operating
reserve. And | -- | just picked two nunbers, 10 and 30

percent, to use.

Q Now, if -- if you assune with nme, Dr. Ling, for
a noment that data will be presented later in this hearing
on behal f of the ADCNE cooperatives which shows that they
are required to deliver to their distributing plant
customers peak vol unmes which are 117 percent or 118
percent of the average volunes in ternms of daily
fluctuations, would that factual information, assum ng
it's -- it's accurate, inmply the need for a 20 percent

operating reserve for the fluid market?
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A You' re tal king about if you -- the reserve is
118 percent of --
Q One hundred seventeen or 118 percent, yes.
A Of -- of the nonthly average?
Q O the --
A Mont hly daily average?
Q Of the nonthly average, yes. Monthly daily

average. The peak daily demand is 117 percent of --

A -- if -- (inaudible) -- if you're tal king about
-- (inaudible) -- you're 18 percent above the nonthly
aver age?

Q Yes.

A And it's Class 1 --
Q Denmand.
A -- representing Class 1. And on top of that

you need to add the, you know, shrinkage and returns.

Q Ckay.
A And under market order -- | think if I -- 1|
have a Northeast Market Order -- Northeast Order for --
(i naudi ble) -- when | was enpl oyed by nmarket adm ni strator
before 1978. | think shrinkage was two percent. | nean -
Q The al | owance?
A -- allowed two percent. So it's -- 20 percent.
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Q Okay. Okay. Wth that -- with that assunption
and understandi ng that Tables 2 and 3 and 4 and 5 are
simlar but just with different operating reserve
assunmptions, let's go to Table 4, which is the equival ent
table too using 20 percent. Let's |ook at -- look at
how you utilized the seasonality indexes to calculate the
-- what's calculated on Table 4, the necessary reserves.
The first two colums are sinply the indexes
that we just | ooked at on Table 1.
A It's a repeat of Table 1, yes.
Q Okay. Now, the third colum fromthe -- from
the left, can you tell us what that information is?
A Ckay. It's January -- let's see. January for

five years, 1995 through 1999.

Q The average producer mlk deliveries for
January --

A Yeah.

Q Ckay.

A February is -- February for 1995 to 1999.
That's five -- five year average. That's actually in
Footnote 1, five year average, 1995 to 1999.

Q Okay. And so the fluid demand, the fourth

colum, is -- is the same information, a five-year average

demand in those orders?
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A That's correct.
Q Plus the Class 1 utilization?
A Class 1 utilization, that's correct.

Now, the colum that's -- that's the fifth
columm, "Operating Reserves," how was that columm
cal cul at ed?

A That's sinply 20 percent of -- 20 percent of
t he previous col um.

Q So Colum 5 is 20 percent of Colum 47

A That's correct.

Q And assum ng that 20 percent is an operating
reserve needed, you are calculating that you'd need an
addi tional 5700 mllion in January -- 5700 mllion pounds
per day in the market as a whole for the reserve?

A Yeah. 5,700,000 pounds per day in January and
5 mllion --

Q 5.7 mllion pounds, yeah.

A That's correct.

Q Ckay. And staying on January then, what is the
seasonal reserve, Columm 6? How is that cal cul ated?

A OCkay. You -- you have to |look at the Colum 5.

(Pause)
BY MR. BESHORE:

A If -- if you -- if you need to satisfy that
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-- (inaudible). If you need to satisfy -- (inaudible) --
and al so operating reserve, 20 percent operating reserve
or -- (inaudible) -- as that -- that -- if you add -- full
demand and the operating reserve, that's the highest anong
the -- (inaudible). And if you -- if you -- (inaudible) -
- can fully satisfy -- 489 and 20 percent operating
reserve, then you don't have any seasonal reserve for

t hose nont hs. So in October, seasonal reserve is zero.

Q Ckay.

A But when -- and -- go back to Colum 1 because
the seasonality of mlk deliveries, you' re -- you have
hi gher production in -- nonth. Suppose you have the sane
-- and then you will have seasonal reserve as a result.

Q So in order to have the net anpunt you need for

Class 1 in October, fluid demand and operating reserve, in
order to have that net anount produced fromthe average
herd of cows in this area, that herd of cows is going to
generate -- going back to January, going to produce an
additional 2.688 mllion pounds per day which you' ve
identified as a seasonal reserve?

A That's correct.

Q And in each nmonth going down, in the spring
flush period, the seasonal reserve generated just by the

sane herd that you need for -- to satisfy 100 percent of
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-- in May and June it wll

i on pounds per day of

A That's correct. Based on the seasonality

i ndex, Colum 1.

Q Okay. And if you've got 6 mllion pounds

seasonal reserve in -- in June,
day, an excess -- seasonal rese
needed for fluid operating -- f
operating reserve, sonebody's g
sone way of handling that 6 m |

A Yeah. That's correct.

reserve too -- operati ng reseryv

that's 6 mllion pounds a
rves in June that's not
or fluid demand or
ot to have facilities or
i on pounds a day?
Al so, the operating

e based on the --

Q Okay. Now, the necessary -- the next two

col ums have the -- the heading
Reserves.” And Colum 7 is --
t hat cal cul at ed?

A That sinmply is Columm

that on the table. That's -- t

above them "Necessary

is mlk vol une. How i s

5 and Col um 6. You have

hat's the necessary.

Q Okay. So the necessary reserve is the sum of

the operating reserves and the seasonal reserves on each

mont h?
A That's correct.

Q OCkay. Columm 8 then

s -- under "Necessary
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Reserves” is titled, "Percent Fluid Demand."
A That's the -- you divide Colum 7 by Col um 4.
That's the percentage you get.

Q Just a ratio of --

A Just a ratio.

Q -- Colum 7 to Columm 4?

A That's a ratio of how much reserve you need to
satisfy --

Q The net -- the net fluid demand in Colum 4?

A Yeah.

Q So, on the basis of Order 2 -- Order 1, 2, and
4 data for the five-year period of time, in -- in June,
just to make sure you have enough m Ik supply Class 1
mar ket net in October, you need 45 percent nmore mlk in
June, is that correct?

A That's -- yeah, that's correct, according to ny
cal cul ati on.

Q Going then to the last two colums which you

have headed, "Total Reserves,"” can you tell us what those

are?

A Total reserves is just -- | divided Colum 3
and Colum 4 -- market -- (inaudible) -- ny -- ny view
that this is -- necessary reserve for the Class 3 and
Class 4 mlk is -- (inaudible) -- extra reserves. This
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mlk -- and the market order and they are extra reserve
that can be called upon in case there's a shortage in the
mar ket in this core provision and the market order. And
SO in a sense it's -- the source of half of the reserve,

extra reserves.

Q Basically, that colum is just the -- the total
volume - -

A O Class 3 and -- | nean, 3 and 4 --

Q The total volunes -- the total volunes of the
orders --

A O less --

Q -- less the anpunts that you have previously
identified as needed for fluid demand operating reserve
and seasonal reserves? |Is that -- am|l right?

A That's correct.

Q Now, is -- does Table 4 then depict the -- the
vol unes of m |k which need to be handled in order to
bal ance the Class 1 market in this aggregate narketpl ace?

A That's correct.

Q Okay. Let's go to Table 5, then, if we can.
Table 5 is titled, "Estimated Cost of Bal ancing Necessary
Reserves Assum ng 20 Percent Operating Reserves, Northeast
Orders." Again, it's on a nonthly basis and there are

seven or eight colums here.
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The first columm is identified as, "Unused

Capacity Caused by Fluctuation in Necessary Reserves."

Can -- and -- and | note in that colum you've got a zero
in June. Can you tell us what's -- what's in Colum 17

A If you -- if you go back to Colum -- | nean,
Table 4, that's the highest volunme -- Colum 7. Necessary
reserve -- reserves is highest in June. And so if you
have, | assune, all of the -- (inaudible) -- to take care
of all of those -- (inaudible) -- time of mlKk.

Q Ckay. So --
A So you have -- capacity is zero. Okay. Now,
January | have 3.4 in necessary reserve. And 7.8 m nus

3.4 1 think should cone out to 3.4.

Q Ckay.
A So that's -- that's how | calculated it.
OCkay. So you determned, in -- in going to
Table 5 then, that in June -- on Table 4 in June, the peak

nmont h of necessary reserves, you needed plant capacity to
handle 11.7 mllion pounds per day?
A That's correct.

Q OCkay. And you used the configuration of four 3

mllion-pounds-a-day butter -- plants to handle that 12
mllion pounds a day of mlk?
A That's correct.
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Q OCkay. So when you have the plants which are
going to be full in June, in January you have 3.4 mllion
pounds of unused pl ant capacity necessary in June but not
-- but not used in January. One of the plants is -- the
equi val ent of one of the plants is conpletely idle in
January, correct?

A Just about, yeah.

Q And the unused capacity in the other nonths is
shown respectively down Colum 1 on Table 5, correct?

A That's correct.

Q Now, what is -- what is Colum 2, which is
cal l ed, "Unused Capacity, Percent of Peak Necessary
Reserves"?

A Okay. The peak necessary reserve volune is
11.8. And your January unused capacity is 3.4 mllion.
So 3.4 mllion is 39 percent of 11.8. The nunbers --

(i naudi bl e).

Q So that's just a ratio --

A That's a ratio of -- to the highest capacity
you need to -- (inaudible).

Q And again, in June at the peak of the flush
when you need all the plant capacity and it's full, it's
zero unused?

A That's correct.
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Q Let's go to Columm 3, "Fixed and Overhead Costs

of Reserve Bal ancing.” And you -- you touched on this in
your -- in your prepared testinmony. Can you explain how
that -- how those nunbers were cal cul ated?

A Fi xed and overhead is -- that's included -- to
build a new plant, say 3 mllion pound a day plant, plus
the -- | think | say licenses -- (inaudible) -- overhead.

Q The body of your publication details the -- the
line items that go into that cal cul ation, correct? That go
into that estimte?

A Yeah. That includes -- just a -- (inaudible) -

- cost of -- (inaudible) -- building, incinerator, and
equi pment -- equi pnent and esti mated overhead and taxes,
i censes, insurance, and reserve cost.

Okay. | used 28 mllion for a new plant for 3
mllion pounds a day. This is a very conservative --

nunber because sone new plants now for that volume, to ny

know edge, cost -- are costing 40 and 50 mllion --
mllion pounds -- mllion dollars.

The reason | used $28 mllion for the plant is
they just started in 2000 -- if you recall, between |ate
1990s to -- up to now -- up to now, not -- to ny
know edge, no -- no -- no new -- (inaudible) -- was built
inthis country. And | -- there were sone extensions but

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

294

no -- (inaudible) -- plant. So | didn't -- | couldn't get
the -- (inaudible) -- nore up-to-date nunbers. And 20
mllion was based on a study I did for the co-op that was

bui l ding a plant back in 1994.

| could have used conversion in the releases to
-- you know, to adjust it to a nore current nunber but |
mght -- if I did that, if |I had done that, | m ght be
accused of inverting cost. But 28 mllion was a -- nunber
| got fromconsulting with a new conpany.

So if my nunmber is |ow, you can plug in your
own nunbers and cal cul ate your own cost.

Q But it was -- it was a firm nunber that you had

A Back in 1994.
Q -- in "94, and in your judgnment it represents a

fairly conservative cost for the present day of this plant

capacity?
A That's correct.
Q From that you cane up with what figures?
A Twenty-ni ne percent of the capacity. And -- if

you have four plants with an estimted --
(Pause)
BY MR. BESHORE:

A Those four plants -- |let ne see.
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(Pause)
BY MR. BESHORE:
A Okay. A plant -- if you opened at full

capacity, 100 percent of the overhead and fixed cost is

assumed by -- (inaudible). Okay. |If you -- so -- and
there's unused capacity that -- for January is 29 percent.
And just -- (inaudible) -- the overhead -- 29 percent of

t he overhead and fixed cost to give you unused capacity.
Q Twenty-ni ne percent of the -- of --
A O the fixed and overhead --
Q Cost per nonth?
A Per month is assigned to the unused capacity.
Q OCkay. And then each nonth you just assign --
the cal cul ated reserve percentage in Colum 2, the
cal cul at ed unused capacity, percent of the necessary

reserves in Colum 2, you apply to the fixed and overhead

costs of the -- of the plant and that gives you Colum 3?
A That's correct.
Q And of course, in June when the plant's full,

there's zero cost attributed to the unused capacity

because it's all being used?

A That's correct.
Q And the -- the sum of the colums on an annual
basis then for 12 nonths is just in excess of $3 mllion,
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as you reported in your -- your sunmary earlier?

A That's -- that's correct.

Q Now, the remainder of the colums of Table 5
here have a super -- have a heading over all of themthat

is, "Plant Cost Increases on the Actual Processed Vol une

Caused by Unused Capacity.” | think you explained that in
your summary, but are you -- you're saying that every
pound of product -- when your plant isn't running full, it

costs you nore noney to produce every pound of product per

-- per unit than it would if it's full?

A That's correct. Because the cost of the plant
can be -- the direct cost of the plant can be --
(i naudi ble) -- variable costs. But a lot of them--
(i naudi ble) -- the cost of the -- (inaudible). If you --
(i naudi ble) -- fixed costs -- (inaudible) -- variable
costs -- (inaudible) -- would be higher.

Q Okay. Now, you detail that in your -- in your

report, which is Exhibit 12. And I don't want you to go
t hrough it and, you know, repeat that nmethodol ogy. But
just understand the concept that these are cost increases
on the actual processed volunme because of the unused
capacity?

A That's correct.

Q Okay. Now, the first colum you cal cul ated per
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pound of butter or powder, you have a Footnote 1 which
says, estimated to increase by 0.1 cent per pound of
product per percentage of point of unused plant capacity.
Can you explain how you derived that -- that rate of
i ncreased cost?

A Back in 1993, | did -- nme and ny assistant did
a study on -- based on the -- use of -- cost data. And --
(i naudi ble) -- on the cost of -- (inaudible) -- butter,
powder, and cheese and try to see if it's -- what's --
what effect the cost -- cost would give nme. And we have
various different variables in there. And it's --
(i naudi bl e) -- capacity -- (inaudible) -- plant and sone

ot her vari abl es.

And the -- the -- the -- reason associated with
capacity -- (inaudible). And that neans for -- it -- this
can be interpreted as -- (inaudible) -- if you are -- if
you are -- (inaudible) -- if you -- (inaudible) -- used by
one percent -- (inaudible) -- cost per unit of product by

0.1 cent. And that's pretty consistent across this type

of -- (inaudible) -- cheese plants.

So | -- instead of going to -- (inaudible) --1I
just see how -- how it affected -- how the variation in
capacity used affects end cost. | just used the -- used
the -- the nunber for sinplicity purpose, | guess.
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Q So you used the factor that you had derived
from previous studies of nultiple plant operations?

A Yeah, for nine years in tine.

Q Over a nine year operating period in tinme?

A And the data cover 1993 to -- 1983 to 1991.

Q Okay. And in your -- in your judgnment in your
field, was that a reliable nunber to use to estimate the

cost of balancing in this marketplace?

A | believe so. Otherwi se | wouldn't have used
it.

Q Now, another -- we could say that 0.1 cent per
pound -- per percentage point of unused plant capacity is

one cent per pound for each 10 percent of unused pl ant
capacity?

A That's correct.

Q OCkay. So when you -- looking in the January
i ne then, when you' ve got 29 percent of capacity not used
because the mlk's not available, it's going to the Class
1 market, that translates into a 2.9 cent per pound
i ncreased cost over --

A For the remmining --

Q -- for the remaining -- and -- and the sane
-- the sanme on down the |ine through --

A For every nonth.
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Q And again, in June when the plant's full, the
costs are what -- what they are and there's nothing
attributed to the cost of bal ancing?

A That's correct.

Q OCkay. Going to the next colum, "Converted to
Per Hundredwei ght of MIk." And it has Footnote 2 on it:
assum ng per hundredwei ght of m |k generates 4.48 pounds
of butter and 0.13 pounds of nonfat dry m |k can be nmade.
Are those accepted yield factors in -- for producer mlKk
of average test?

A That's for long time has been used in CCC s
conputation for the price of bulk whole mlKk.

Q Okay. So they're the -- the CCC yield factors
t hat --

A That's correct.

Q -- have been used for many years. And you used
-- used those yield factors to convert the Colum 4 costs
in cents per pounds to cents per hundredwei ght?

A That's correct.

Q Ckay. So January, every hundredwei ght of mlk
t hat was actually put through the plant, the cost because
t here was unused plant capacity was 36 cents greater than
it would have been in June when the plant was full?

A That's correct.
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Q And the sane thing down -- straight down
t hrough the fall nmonths when it's even enptier. In
Sept enber, the costs per hundredwei ght are 62 cents per
hundr edwei ght of actual through but greater than they are
in June, correct?

A June is --

Q June is zero, so it costs 62 cents nore per
hundr edwei ght - -

A Yeah, that's correct.

Q -- in Septenber, 63 cents nore per
hundr edwei ght in October?

A MM hrm That's correct.

Q Now, Columm 6 is called, "Per Daily Necessary
Reserve Vol une, Dollars Per Day." Can you --
A That's the 26 cents tines the -- let's see.
(Pause)

BY MR. BESHORE:
A | believe it's Colum 5 tines the --
(Pause)
BY MR. BESHORE:
A -- necessary reserve in Table 4.
That's -- it's Table 5 of Table -- Columm 5 of
Table 5, the cents per hundredweight, rmultiplied tinmes the

Colum 7. the m Ik volune of necessary reserves in January
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on Table 4, correct?
A | think that's correct.
Q So in -- in January then, the cost -- the --
the cost attributable to the necessary reserve vol unme was

$30, 000 -- 30,000 period and $36 per day?

A That's correct.

Q In the market. And of course, in June when
pl ants were full, there's no cost attributed to that --
bal anci ng need but in Septenber and Cctober, it -- the

cost increases to in excess of $37,000 per day?
That's correct.
Cost of balancing the entire market?

That's correct.

O >» O >»r

And again, Table -- that Colum 6 is vol une
-- is therate in Colum 5 of Table 5 tinmes the volunme in
Colum 7 of Table 4, correct?

A Can you repeat that again?

Q Yes. Table 6 on -- Colum 6 of Table 5 is a
product of the rate in Colum 5 of Table 5 tines the
vol ume of necessary reserves in Colum 7 of Table 4?

A That's correct. That's correct.

Q Now let's go to Colum 6. Colum 6 in Table 5
is the dollars per nonth --

A No, that's Colum 7.
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Q |"'msorry. Per -- Colum 6 is per nonthly
necessary reserve vol une.
A That's the title -- (inaudible). Yeah. Okay.
Go ahead.
Q Six is per day, 7 |looks like 6. No wonder |

was confused. Okay. Seven is dollars per nonth. So it's

the per day tines the nunber of days per nonth, is that
correct?
A That's correct.
Q OCkay. And then the final columm, Colum 8?
A That's the total of Columm 3 and Col umm 4.

Colum 7, | mean.

Q Total reserve bal anci ng cost?

A That's the -- total fixed cost and -- and the
total cost of -- (inaudible) -- total -- cost for
bal anci ng.

Q And in January, the cost -- federal reserve

bal ance and cost for the market is $1,232,707 for January?

A That's correct.

Q And t he annual cost then, Table 5, the sum at
t he bottom of Colum 8 is $11,567,210, right?

A That's correct.

Q So your conclusion then that -- is that the

cost of balancing m |k supplies, the necessary reserves
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for the Class 1 market in the Northeast, assum ng a 20
percent operating reserve is required, is $11.567 mllion?

A That's correct.

Q Was your study, which has been marked as
Exhi bit 12, subjected to review of --

A It's Exhibit 12.

Q Exhibit 12, I"'msorry. Was it reviewed by
ot her persons prior to publication?

A We have an individual -- (inaudible). [I'mthe
-- I"'mthe author of the report, so we have to go through
Departnent -- (inaudible) -- process.

Q And t he met hodol ogy that's used in that Exhibit

12, your study, is that nmethodology that -- simlar
nmet hodol ogy has been utilized in prior -- prior studies
and has been recogni zed as -- as an accepted net hodol ogy

at least for identifying the reserve bal ance and cost?
A | think I"'mthe first one to -- (inaudible).
Q But you have published some prior studies and
you've cited --
A That's -- (inaudible).
Q -- references.
MR. BESHORE: May | have --
(Pause)

MR. BESHORE: Thank you very much, Dr. Ling. |
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have no other questions on direct exam nation.

JUDGE BAKER: Thank you, M. Beshore. Are

there any other questions of Dr. Ling? Yes, M.

Rosenbaunf

MR. ROSENBAUM  Your Honor, it's 5:40. | don't
know whet her you want to continue at this point. | think
it's -- | know Your Honor had indicated you would be

endi ng between 5:30 and six, and | don't think we're going

to finish with Dr. Ling today.

JUDGE BAKER: Well, what -- what are the w shes
-- (inaudible) -- M. Rosenbaunt
MR. ROSENBAUM |'d prefer to start in the

nor ni ng.

JUDGE BAKER: Oh, would you prefer to start in
the norning? Are there others who wish to question Dr.
Ling? M. Vetne. Wuld you all prefer -- M. English.
Do you want to do it now or do you want to start in the
nor ni ng?

MR. BESHORE: Your Honor, may we inquire of Dr.
Li ng what he m ght prefer?

JUDGE BAKER: That's a good idea, yes.

(Laught er)

JUDGE BAKER: Dr. Ling?

THE WTNESS: |If | can help people in this
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matter -- (inaudible) -- 1"l be happy to come back
JUDGE BAKER: Very well. Apparently --
(i naudible) -- we're going to be starting tonorrow norning

with Dr. Ling.
Before we recess this evening, 1'd |like to ask,

is there anyone in the room who wi shes to give testinony

toni ght and who will not be here tomorrow? This is an
opportunity for anyone to testify who will not be here
t onorr ow.

(No response)

JUDGE BAKER: Let the record reflect that there
i'S no response.

It is 5:45, and according to the wi shes of the
participants then, we'll recess until 8:30 tonorrow in
this room Thank you all

(Wher eupon, at 5:45 p.m, on Tuesday, Septenber
10, 2002, the proceedi ngs were adjourned, to reconvene at

8:30 a.m, on Wednesday, Septenber 11, 2002.)
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